City Council Minutes December 22, 2008

MERRIAM CITY COUNCIL MINUTES
CITY HALL
9000 W. 62ND TERRACE
December 22, 2008
7:00 P.M.

. CALL TO ORDER - PLEDGE OF ALLEGIANCE
Mayor Wilkes called the meeting to order at 7:00 p.m.

. ROLLCALL
Mayor Carl Wilkes

Pam Bertoncin
John Crabtree
Nancy Hupp
Dan Leap
Chad Rowe
Gayle Stephens

Bryan Burks and Chris Evans Hands were absent.

Staff Present
Michelle Daise, City Attorney; Phil Lammers, City Administrator; Bill Lietzke, Police Chief;
Bryan Dyer, Community Development Director; Cindy Ehan, Finance Director; Doug Crockett,
Interim Fire Chief; Susan Hayden, Parks and Recreation Director; Randy Carroll, Public Works
Director; Beth Linn, Neighborhood Services Manager, and Juli Pinnick, City Clerk.

lll. CONSENT AGENDA
All items listed under the heading are considered to be routine by the City Council and may be
enacted by one motion. There will be no separate discussion of these items unless a
Councilmember or citizen so requests, in which case that item will be removed from the
Consent Agenda and considered separately.

A. Council items:

1. Approval of the minutes of the regular City Council meeting held November 24,
2008.

2. Approval of the 2009 Disposal Licenses.

3. Approval of the 2009 cereal malt beverage license renewal for consumption on the
premises
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4. Approval of the 2009 cereal malt beverage license renewal for non-consumption on
the premises.

5. Consider acceptance of the Merriam Pointe Public Improvements (67" Street/Wes.
Frontage Road) and authorize final payment to Holland Corporation.

6. Consider approval of a resolution authorizing the Mayor to provide the City’s
consent for leasehold mortgage by Hickok Master Limited Partnership on the
Pinegate Apartment Project.

COUNCILMEMBER HUPP MOVED THAT THE COUNCIL APPROVE THE
CONSENT AGENDA ITEMS 1-6. THE MOTION WAS UNANIMOUSLY
APPROVED.

IV. PUBLIC ITEMS

Members of the public are encouraged to use this time to make comments about matters that
do not appear on the agenda. Comments about items on the regular agenda will be taken as
each item is considered.

Julie Carr, 11725 W. 54™ Terr., Shawnee, Kansas addressed the council to request an
exception to the Merriam Municipal Code Section 3-30 (0.) which states that “No licensee shall
employ or continue in employment a person in connection with the sale, serving or dispensing
of cereal malt beverages if the licensee knows such person has been, within the preceding two
years, adjudged guilty of a felony or of any crime involving a morals charge or of any violation
of the intoxicating liquor laws of the City, the state of Kansas, another state or the United
States.” Ms. Carr has been employed with a Merriam business for the past 19 months as a
bartender, and waitress. The State has renewed the liquor license for Marty's Blues Café in
April 2008 and for the new owners of the bar in the last month with Ms. Carr's information listed
as a bartender/waitress. A few days late the new owner was notified by the City that there was
an ineligible employee on their list who could not work in the capacity of a bartender or
waitress because of a felony conviction. Ms. Carr asked the Council to make an exception to
the ordinance and had no idea that she was ineligible to work in that capacity 19 months ago.
Ms. Carr indicated that she was told she could get around the code by calling herself a cook or
janitor.

City Attorney Michelle Daise commented that the City Code mirrors state statute and there is
really no way for the City to make an exception. Ms. Daise further commented that there is no
way to get around the code by calling yourself a cook or janitor, but that she would be allowed
to continue working there if she was only working in the capacity as a cook or janitor. The
license would be put at risk if the owner continued to allow her to serve alcohol. She could
also get her felony conviction expunged, and then would be eligible. The state is supposed to
be conducting background checks on the employees listed when the Drinking Establishment
license comes before them, and the City also conducts those background checks. The City
would not have the authority to make an exception as the state statute will not allow an
exception and that would put the business license in jeopardy.
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Brenda Magerry, 5400 Lucille Ln., Shawnee, questioned the consequences to the City and
State employees who approved the Drinking Establishment license with Julie Carr's
information on it.

Michelle Daise commented that this is a state licensing issue as the State first approves the
license before it comes to the City. Ms. Daise suggested she follow up with the State ABC
(Alcohol Beverage Control). There is no legal liability for not enforcing the law.

Police Chief Bill Lietzke commented that the City was relying on ABC to the background
checks on the employees as they are required to do so. When it was discovered that they were
not getting the backgrounds done before they issued the State license the City decided to start
doing our own background checks and that is how the license got approved twice before the
felony conviction was discovered.

V. MAYOR’S REPORT

1. Consider the reappointment of LaVera Howard (W3), Brian Knaff (AL) and Bob Bertoncin
(AL) to the Parks and Recreation Board for the term expiring December 31, 2010.

COUNCILMEMBER STEPHENS MOVED THAT THE COUNCIL AFFIRM THE
APPOINTMENT OF LAVERA HOWARD, BRIAN KNAFF AND BOB BERTONCIN TO
THE PARKS AND RECREATION ADVISORY BOARD FOR THE TERM EXPIRING
DECEMBER 31, 2010. THE MOTION WAS APPROVED. COUNCILMEMBER
BERTONCIN ABSTAINED.

2. Consider the appointment of Mitch Fowler (W1), Dan Ellerman (W3), and Terrie Stanker
(W4) to the Board of Zoning Appeals for the terms expiring December 31, 2011. (Board of
Zoning Appeal appointments are not based upon Ward)

COUNCILMEMBER HUPP MOVED THAT THE COUNCIL AFFIRM THE APPOINTMENT
OF MITCH FOWLER, DAN ELLERMAN AND TERRIE STANKER TO THE BOARD OF
ZONING APPEALS FOR THE TERM EXPIRING DECEMBER 31, 2011. THE MOTION
WAS UNANIMOUSLY APPROVED.

3. Consider approval of the appointment of Buford Allen (W1), Ann Lesan (W3) and Russ
Harmon (W3} to the Planning Commission for the terms expiring December 31, 2011.
(Planning Commission appointments are not based upon Ward)

COUNCILMEMBER ROWE MOVED THAT THE COUNCIL AFFIRM THE APPOINTMENT
OF BUFORD ALLEN, ANN LESAN, AND RUSS HARMON TO THE PLANNING
COMMISSION FOR THE TERM EXPIRING DECEMBER 31, 2011. THE MOTION WAS
UNANIMOUSLY APPROVED.

4. Presentation of Certificate of Commendation to Fields for Freedom Chairman, Lanny
Bachtle, and Carol Eubank, President of Merriam Parks, Recreation and Community
Center Foundation from the Sons of the American Revolution.

Dewey Fry, Delaware Crossing Chapter of the Sons of the American Revolution presented
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Certificates of Commendation to Carol Eubanks, Lanny Bachtle and Mayor Wilkes in
recognition of exemplary patriotism in the display of the flag of the United States of America
for the Fields for Freedom event.

5. Consider appointment of the City Engineer.
This item was moved to later in the agenda.

COUNCILMEMBER ROWE MOVED THAT THE COUNCIL RECESS INTO EXECUTIVE
SESSION PURSUANT TO THE OPEN MEETINGS ACT TO CONSIDER PERSONNEL
MATTERS UNDER THE EXCEPTION OF PROTECTING PRIVACY INTERESTS OF
POTENTIAL CANDIDATES. PRESENT WILL BE THE GOVERNING BODY, CITY
ADMINISTRATOR, CITY ATTORNEY, AND COMMUNITY DEVELOPMENT DIRECTOR.
THE MEETING WILL RECONVENE IN THE COUNCIL CHAMBERS AT 10:30 P.M.
COUNCILMEMBER CRABTREE SECONDED AND THE MOTION WAS UNANIMOUSLY
APPROVED.

The meeting reconvened at 10:30 p.m.
COUNCILMEMBER BERTONCIN MOVED THAT THE COUNCIL APPOINT HYE JIN LEE

TO THE POSITION OF CITY ENGINEER CONTINGENT UPON PASSING OF ALL PRE-
EMPLOYMENT REQUIREMENTS. THE MOTION WAS UNANIMOUSLY APPROVED.

VI. PLANNING COMMISSION

1. Consider approval of a Conditional Use Permit for a Group Day Care - Home Occupation
— Located at 5809 Antioch Road (C-08-08).

Community Development Director Bryan Dyer presented the background for this item. At the
November 24, 2008, City Council meeting, the applicant requested that this item be
continued to the December 22, 2008, Council meeting. The City Council granted the
applicant’s request for a continuance. The applicant is requesting approval of a Conditional
Use Permit for the operation of a Group Day Care at the residence of 5809 Antioch Rd. The
applicant has indicated that she will operate between the hours of 6:00 a.m. and 6:00 p.m.
The subject property is the applicant’s residence and is zoned R-1. Group Day Care is an
allowable use within the R-1 District, but it requires City Council approval as a Conditional
Use. The Planning Commission held a public hearing on November 5, 2008 and unanimously
voted to recommend approval of the proposed conditional use. There were no public
comments contrary to this request. A phone call was received from a resident who expressed
concerns over this request. Staff also recommends approval of the Conditional Use Permit.

Councilmember Stephens had questions regarding Day Care standards in general and
proposed changes that are forth coming and how those changes would effect this
application.

Mr. Dyer responded that those people who have already received a Conditional Use Permit
for Group Home Day Cares would be able to continue to operate under the current
regulations. If the City decides to change the regulation, those individuals would be
grandfathered. The proposed changes, if approved, would mirror the State and County
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regulations for Group Day Cares. The application before the council tonight, if approved
would operate under the current regulations.

Councilmember Stephens asked if the Council could put restrictions on this application
tonight. Mr. Dyer responded, yes.

The applicant, Mariah Kupzyk, 5809 Antioch, was asked how many total children including
her own children, she planned to care for. Ms. Kupzyk responded that including her own
child, she planned on caring for six children at the most.

Councilmember Stephens stated that she had a resident express concern over the number of
children that will be cared for in the home. The neighborhood has older residents and they
were concerned over disruptions in the neighborhood with the day care.

COUNCILMEMBER HUPP MOVED THAT THE GOVERNING BODY UPHOLD THE
RECOMMENDATION OF THE PLANNING COMMISSION AND APPROVE WITH
CONDITIONS, AN ADDITIONAL CONDITION THAT NO MORE THAN TEN (10)
CHILDREN AT ANY ONE TIME MAY BE CARED FOR IN THE HOME, A CONDITIONAL
USE PERMIT FOR HOME OCCUPATION BE ISSUED TO MARIAH KUPZYK TO
OPERATE A GROUP DAY CARE HOME AT THE LOCATION COMMONLY KNOWN AS
5809 ANTIOCH ROAD AND AUTHORIZE THE MAYOR TO SIGN THE EFFECTAUTING
ORDINANCE. THE MOTION WAS UNANIMOUSLY APPROVED.

Vil. COUNCIL ITEMS
A. Work Session
B. Finance and Administration Committee

1. Consider approval of an ordinance amending Chapter 15 of the Merriam Code of
Ordinances (Massage Therapy Businesses).

Councilmember Hupp presented the background for this item. This item was
presented last month but was not in complete form as it is tonight; however, the main
regulatory provisions remain the same.

City Attorney Michelle Daise commented that the changes from last month are the
Whereas clauses, there was a numbering inconsistency that has been corrected, the
identification badge provision that states the ID card must be with them when
conducting massage, and that their license must be available. The other changes
relate to the hours of operations which is now 2:00 am that the business must be
closed instead of 12:00 am as presented last month.

There was some discussion regarding prior employment of massage therapists and
massage business owners and the need for that information. The information is
mainly used as a reference or to see if they had operated a similar business in
another city.

There was some discussion among the council not supporting the 2:00 a.m. closing
time and felt it important to be consistent with surrounding cities closing time for
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massage businesses. Some councilmembers do support the 2:00 a.m. closing as a
licensed therapist came to last month’s council meeting to personally request the

closing time be changed to 2:00 a.m. because his business catered to clients with
night shift or late working hours.

Councilmember Bertoncin asked for an explanation of section 15-30 (h): Danger to
Safety, Health. No service shall be given which is clearly dangerous or harmful in the
opinion of the Director of the County Department of Health to the safety or health of
any person, and after such notice in writing has been delivered to the licensee from
such director.

City Attorney Michelle Daise responded that the County Health Department has the
authority to issue orders in a situation that could be of concem or that could cause a
problem to an individual or group of people. This provision gives them the authority
to issue those orders and if the therapist did not comply with those orders this would
give the City the authority to revoke the license.

There was some discussion on what would prompt the County Health Department to
issue such a notice. Possible concemns could be from a new massage technique that
could be deemed unsafe or if the therapist were to have a communicable or
contagious disease in which they would not be allowed to work on clients.

Councilmember Bertoncin felt as though the clause would read better if the word and
were removed from the last sentence.

COUNCILMEMBER HUPP MOVED THAT THE COUNCIL APPROVE AN
ORDINANCE AMENDING CHAPTER 15 OF THE MERRIAM CODE OF
ORDINANCES RELATED TO MASSAGE THERAPY BUSINESSES WITH
BUSINESS HOURS STATED AS, “THERE CAN BE NO BUSINESS HOURS
BETWEEN THE HOURS OF 12:00 A.M. AND 6:00 A.M. EACH DAY.” AND A
CORRECTION REMOVING THE WORD AND IN SECTION 15-30(H). THE VOTE
WAS TIED WITH THREE AYES AND THREE NAYS. THE MOTION FAILS.

City Attorney Michelle Daise noted that under state statute there must be five
affirmative votes for an ordinance to pass, so even if the Mayor were to vote aye
there would still not be enough votes to approve this ordinance.

COUNCILMEMBER BERTONCIN MOVED THAT THE COUNCIL APPROVE AN
ORDINANCE AMENDING CHAPTER 15 OF THE MERRIAM CODE OF
ORDINANCES RELATED TO MASSAGE THERAPY BUSINESSES WITH
BUSINESS HOURS STATED AS, “THERE CAN BE NO BUSINESS HOURS
BETWEEN THE HOURS OF 2:00 A.M. AND 6:00 A.M. EACH DAY.” AND A
CORRECTION REMOVING THE WORD AND IN SECTION 15-30(H). THE VOTE
WAS TIED WITH THREE AYES AND THREE NAYS. THE MOTION FAILS.

There was discussion among the council regarding the concern for allowing
massages as late as 2:00 a.m. There was also discussion regarding concern of the
effect of a 12:00 a.m. closing time for the massage therapist who addressed the
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council at the November meeting asking the council to consider the 2:00 a.m. closing
time.

There was some discussion regarding the notification of this item to the current
massage therapists in the city. There are eighteen licensed massage therapists
currently in the city. Each time this item has been on the agendas for both committee
and city council meetings every licensed therapist was sent a copy of the agenda by
the City Clerk. The Police Department has also been keeping in contact with some of
the licensed therapists as this issue has progressed. Only one massage therapist
came to any of the four public meetings to discuss the proposed regulations.

COUNCILMEMBER CRABTREE MOVED THAT THE COUNCIL APPROVE AN
ORDINANCE AMENDING CHAPTER 15 OF THE MERRIAM CODE OF
ORDINANCES RELATED TO MASSAGE THERAPY BUSINESSES WITH
BUSINESS HOURS STATED AS, “THERE CAN BE NO BUSINESS HOURS
BETWEEN THE HOURS OF 1:00 AM. AND 6:00 A.M. EACH DAY.” AND
CORRECTION REMOVING THE WORD AND IN SECTION 15-30(H). THE
MOTION WAS APPROVED. COUNCILMEMBER LEAP VOTED NAY
COMMENTING THAT HE DOES NOT SUPPORT ANY OF THE REGULATIONS
ON PRIVATE BUSINESSES.

2. Text Amendment Regarding Massage Therapy.

Community Development Director Bryan Dyer explained the text amendments.
There are two changes to the zoning regulations regarding massage therapy. The
first changes the title from Massage Parlor to Massage Therapy and the other is
taking massage business out of the conditional use category and putting them in the
permitted use category. These are very minor changes to make the zoning code
match the municipal code.

COUNCILMEMBER HUPP MOVED THAT THE GOVERNING BODY UPHOLD
THE RECOMMENDATION OF THE PLANNING COMMISSION AND APPROVE
TEXT AMENDMENTS REGARDING MASSAGE THERAPY. THE MOTION WAS
UNANIMOUSLY APPROVED.

3. Update regarding banking services.

Finance Director Cindy Ehart provided an update to the banking services contract.
Commerce Bank will not incorporate our RFP or their proposal in the contract. As a
result the City Attorney is drafting an agreement that provides the city with the broad
coverage for liability and indemnity that we typically accept in our contracts. The final
language for the proposed contract was not available this afternoon from Commerce.
Staff continues to believe that Commerce is a good selection. They are a strong
bank with a good reputation for service and stability. Staff would still like to move
forward with the selection of Commerce. However, due to the nature of the contract
issues, the City Attorney would like to brief the council in executive session. A
resolution confirming the decision to move forward can be voted on if the council is
in agreement with that following the executive session.
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COUNCILMEMBER HUPP MOVED THAT THE COUNCIL RECESS INTO
EXECUTIVE SESSION TO CONSIDER CONSULTATION WITH LEGAL COUNSEL

ON MATTERS THAT WOULD BE DEEMED PRIVILEGED IN AN ATTORNEY-
CLIENT RELATIONSHIP TO DISCUSS PRIVILEGED COMMUNICATIONS.
PRESENT WILL BE THE GOVERNING BODY, CITY ATTORNEY, CITY
ADMINISTRATOR AND FINANCE DIRECTOR. THE MEETING WILL
RECONVENE IN THE COUNCIL CHAMBERS AT 8:25 PM. COUNCILMEMBER
CRABTREE SECONDED AND THE MOTION WAS UNANIMOUSLY APPROVED.

The meeting reconvened at 8:25 pm.

COUNCILMEMBER HUPP MOVED THAT THE COUNCIL RECESS INTO
EXECUTIVE SESSION TO CONSIDER CONSULTATION WITH LEGAL COUNCIL
ON MATTERS THAT WOULD BE DEEMED PRIVILEGED IN AN ATTORNEY-
CLIENT RELATIONSHIP TO DISCUSS PRIVILEGED COMMUNICATIONS.
PRESENT WILL BE THE GOVERNING BODY, CITY ATTORNEY, CITY
ADMINISTRATOR AND FINANCE DIRECTOR. THE MEETING WILL
RECONVENE IN THE COUNCIL CHAMBERS AT 8:45 PM. COUNCILMEMBER
CRABTREE SECONDED AND THE MOTION WAS UNANIMOUSLY APPROVED.

The meeting reconvened at 8:45 pm.

C. Community Development/Public Works Committee

1. Discussion regarding proposed storm drainage improvements at 9725 W. 47™ Street as
part of the 47" Street/County Line Road Street and Drainage Improvements.

Neighborhood Services Manager Beth Linn presented the background for this item. On
January 22, 2007, the City Council approved a professional services agreement with HWS
Consulting Group to provide design engineering services for the 47" Street/County Line
Road Street and Drainage Improvement Project. On January 22, 2007, City Council also
approved an Interlocal Agreement with Unified Government of Wyandotte County/Kansas
City, KS for participation in the project. The project includes the conversion of both sides of
47" Street/County Line Road (Antioch to Swtizer) from a ditch section street to curb and
gutter street with improved storm drainage. Sidewalk will be added on both sides of the
road for safer pedestrian traffic of all residents.

City staff held two public meetings on February 20, 2007 and July 8, 2008 to discuss the
project with the residents. Overall, the residents seemed pleased with the design and the
process the city has used to solicit feedback. However, the residents at 9725 and 9801 W.
47" Street have raised concerns with the proposed storm drainage improvements designed
by HWS.

City staff and HWS met on-site with both property owners and their representatives to
discuss their concerns regarding the drainage. Both property owners are concerned with
the additional water from the improved road and new storm sewer being placed on 9725 W.
47™ Street. They have indicated that during heavy rain storms water overtops the road
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rather than flowing through the existing pipe. In addition, the water ponds on the property at
the outlet of the existing pipe.

Currently, the plans show piping the drainage under the street, and then opening it up to
travel above ground as it does today (see attached plan sheet). The existing pipe has a
tremendous amount of sediment within the pipe that does not allow it to function correctly.
In addition, staff believes the existing pipe may be crushed or damaged undereath the
road preventing proper flow.

The property owners have requested that the City pipe the drainage underground all the
way from the street to the creek past their back property line, which is approximately 740
feet of additional pipe. Typically, street projects are not meant to address drainage
concems of this magnitude. Normally, in street reconstruction the city would pipe the water
underground past any structures with low openings and then open it up to run above
ground. On this property the structure is quite a distance away and is not a concem for
flooding or erosion threatening a habitable structure. It is staff’'s understanding that the
property owner is requesting the drainage be piped underground because he would like to
develop the land at a future date and feels the additional water from the project would
make development difficult.

Staff's recommendation is to keep the design as shown in the plan sheets. However, to
help evaluate additional options staff directed HWS to gather additional survey information
of the property. HWS has calculated that the project will put an additional 2-3% of
stormwater on to the propenty.

For the Community Development/Public Works Committee meeting on December 15", staff
identified three options to address the drainage concems at 9725 W 47" Street. These
options were discussed by the committee members. In addition, the committee heard from
legal counsel and an engineer representing the property owners. During those remarks,
the engineer proposed an additional design option. This was a new option to staff;
therefore, it had not been reviewed by the city engineer or assigned a cost estimate for
comparison purposes. Due to time constraints to begin construction in 2009, staff indicated
that a decision was needed by the end of December. Therefore, the committee forwarded
the discussion item to full council to allow a decision to be reached before the end of the
year.

There were three options initially identified regarding the project. Since that time two other
options have been identified. Option 4 was presented by the property owners engineer Mr.
Joe Roth and basically moves the outlet of the pipe over to the northwest corner of the
property and creates a grass swale to get the water into the defined channel.

Option 5, recently identified by HWS architects and Scott Crain the city’s contract engineer
depicts the improvements being done by only working within the city’s right-of-way.

Staff worked with the contract City Engineer, Scott Crain, who is present tonight, to
evaluate all five of the options.

The City Engineer’'s recommendation is to install the improvements as detailed in Option 1
(currently included as part of the plans). Option 4 presented by the engineer representing
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