CHAPTER 24

STREETS, SIDEWALKS AND PUBLIC PROPERTY

ARTICLEI. IN GENERAL
Sec. 24-1. Designation of urban arterials (primary arterials).

The governing body hereby designates the following streets within the City as urban
arterials:

I-35 (federal interstate)
Shawnee Mission Parkway (U.S. Highway 56) from 1-35 to the east City limits

The primary function of such streets is the movement of traffic through the City and within
the City between primary thoroughfares and major arterials. (Code 1976, § 14-402, Ord. No.
731, 81, 1-17-77; Ord. No. 1187, § 1, 2-28-94; Ord. No. 1588, § 1, 01-28-08)

Sec. 24-2. Designation of primary thoroughfares (major arterials).

The governing body hereby designates the following streets within the City as primary
thoroughfares (major arterials):

67th Street, from west City limits to Antioch.

75th Street, from west City limits to east City limits.

Antioch Road, from south City limits to north City limits.
Carter Avenue, from 67th Street to Shawnee Mission Parkway.
East Frontage Road, from Eby to 75th Street.

Johnson Drive, from west City limits to east City limits.
Merriam Drive, from Shawnee Mission Parkway to Antioch.
Shawnee Mission Parkway, west City limits to 1-35.

West Frontage Road, from 75th Street to 67th Street

The primary function of such streets is the movement of through traffic between the areas of
concentrated activity within the City and also between such areas within the City and traffic
facilities outside the City performing the function of a main trafficway. (Code 1976, § 14-
403, Ord. No. 1187, § 1, 2-28-94; Ord. No. 1588, § 2, 01-28-08).

Sec. 24-3. Designation of secondary thoroughfares (collectors).

The governing body hereby designates the following streets within the City as “local
collectors” or “trafficway connections” pursuant to K.S.A. 12-686:
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47th Street (County Line Road), from Switzer Avenue to Antioch Road.
49th Street, from Switzer Avenue to Antioch.

53rd Street, from Switzer Avenue to Merriam Drive.

54th Terrace, from Antioch to Hadley Road.

55th Street, from Switzer Avenue to Merriam Drive.

60th Terrace, from Antioch Road to Grandview Road.

61st Street, from Antioch Road to east City limits.

61st Street, from Mastin Avenue to Turkey Creek.

62nd. Terrace, from Grandview Road to Antioch Road.

64th Terrace, from Eby Avenue to Antioch Road.

67th Street, from Craig Avenue to east City limits.

69th Street, from East Frontage Road to Antioch Road.

69th Street, from Switzer Avenue to Farley Avenue.

Craig Road, from 61st Street to 67th Street.

Eby Street, From Johnson Drive to 64th Terrace.

Farley Avenue, from 67th Street to 69th Street.

Goodman Road, 61st Street to the north City limits.

Grandview Road, from 62nd Terrace to Johnson Drive.
Grandview Road, from 69th Street to Antioch Road.

Hadley Road, from Johnson Drive to 54th Terrace.

Knox Avenue, from 61st Street to County Line Road.

Mastin Street, from Johnson Drive to Shawnee Mission Parkway.
Perry Lane, from Johnson Drive to 55th Street.

Slater Road, from Johnson Drive to Shawnee Mission Parkway.
Switzer Avenue, from 47th Street to 55th Street.

Switzer Avenue, from 69th Street to 75th Street.

The primary function of such streets shall be the collection and movement of traffic within
the City. (Ord. No. 1187, § 1, 2-28-94, Ord. No. 1452, § 1, 8-18-03, Ord. No. 1473, 81, 7-
26-04; Ord. No 1588, § 3, 01-28-08).

Sec. 24-4. Other streets.

All dedicated public streets not listed in Sections 24-1, 24-2 or 24-3. (Ord. No. 1187, § 1, 2-
28-94)

Sec. 24-5. Blocking sidewalks, walkways, or alleys.

No person shall stop or park a vehicle across, on or upon any sidewalk, walkway or alley in
the city or obstruct any sidewalk, walkway or alley within the city, with any matter, materials
or other things. (Code 1976, § 12-704, Ord. No. 1093, 8 1, 12-18-89, Ord. No. 1187, 82, 2-
28-94)
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Sec. 24-6 Assessments for costs of acquisition and related costs in Improvement
Districts.

The Governing Body shall carefully consider each street or highway and/or storm sewer or
drain improvement project to determine if it should proceed, and when an Improvement
District is established in connection with such improvement project, the following shall

apply:

@) All lots or tracts of land abutting upon any existing or proposed street or
highway, the owner or owners or predecessors in title to which have dedicated
the required easements, rights of way or property necessary for the opening,
widening or extending of such street or highway will be exempt from the
payment of special assessments in any Improvement District to pay the cost of
acquiring land necessary for such opening, widening, or extension from
owners of lots or tracts of land abutting upon such highway and failing or
refusing to dedicate or convey such property. Owners of lots or tracts
abutting upon such existing or proposed street or highway not dedicated that
required easements, rights of way or property necessary for the opening,
widening or extension of such street or highway shall be assessed separately
and additionally for acquisition of the necessary land and related costs on the
front footage or square footage basis as deemed appropriate by the City and as
authorized by K.S.A. 12-692.

(b) All lots or tracts of land abutting upon or situated above any existing or
proposed storm sewer or drain, the owner or owners or predecessors in title to
which have dedicated the required easements, rights of way or property
necessary for the construction or improvement of such storm sewer or drain
will be exempt from special assessments in any Improvement District made to
pay the costs of acquiring land necessary for the construction or improvement
of such proposed or existing storm sewer or drain. Owners of lots or tracts
abutting upon such existing or proposed storm sewer or drain not dedicating
the required easements, rights of way or property necessary of such proposed
or existing storm sewer or drain shall be assessed separately and additionally
for acquisition of the necessary land and related costs on a front footage basis
as authorized by K.S.A. 12-692.

(©) Unless established by eminent domain proceeding, the City will not pay more
than the amount established by Council Policy for any right of way or
easement acquisition costs for the opening, widening or extending of any
street or highway or for the construction or improvement of any storm sewer
or drain. (Ord. No. 1230 81; 12-19-94)

Sec. 24-7. Street classification.

All streets shall be classified in one of the following categories:
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(@)

(b)

(©)

(d)

()

(f)

(9)

Urban arterials (primary arterials): A street providing through traffic movement with
the primary function of movement through the city and between cities in the
metropolitan urban area.

Primary thoroughfares (major arterials): A street providing for through traffic
movement with intersections at grade and direct access to abutting property, and on
which geometric design and traffic control measures are used to expedite the safe
movement of through traffic.

Secondary thoroughfares (collectors): A street providing for the collection and
distribution of traffic from arterial streets to less important streets, or directly to traffic
destinations.

Local residential: A street providing for direct access to abutting land and for local
traffic movements.

Local Industrial: A street providing for direct access to abutting land and for local
traffic movements for industrial parks or land designated for industrial use.

Local Commercial: A street providing for the collection and distribution of traffic
through designated commercial areas. The width depends upon feasibility of use,
characteristics and right-of-way available.

Local Apartment: A street abutting land designated for a density higher than two-
family residential excepting those streets whose planned parking facilities are
contiguous with the paved portion of the street.

(Ord. No. 1588, § 4, 01-28-08).

Secs. 24-8--24-15. Reserved.

ARTICLE Il. EXCAVATIONS, CURB CUTS, ETC.

Sec. 24-16—24-45. Repeal. That Article 11 of Chapter 24 of the Merriam City Code is
hereby repealed. (Ord. No. 1472, 81, 07-26-04).

ARTICLE Ill. STREET AND SIDEWALK REPAIR, CONSTRUCTION, ETC.

Secs. 24-46--24-62. Repealed. (Ord. No. 1588, § 9, 01-28-08)

Secs. 24-63--24-75. Reserved.
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ARTICLE IV. HOUSE MOVING

GENERALLY

Sec. 24-76. Wires, poles, etc.

(a)

(b)

It shall be the duty of the person, firm or corporation or the city owning or operating
said poles or wires after service of notice, as provided in section 24-93, to furnish
sufficient and competent linemen or workmen to remove such poles, or raise or cut
such wires as will be necessary to facilitate the moving of such house, structure or
equipment. The necessary expense which is incurred shall be paid by the holder of
the moving permit.

No person engaged in moving any house or other structure or any heavy equipment
shall raise, cut or in any way interfere with any such poles or wires unless the persons
or authorities owning or having control of the same shall refuse to do so after having
been notified as provided in section 24-93, then, only competent and experienced
work. men shall be employed in such work, and in such case the necessary and
reasonable expense shall be paid by the owners of the poles and wires handled. The
work shall be done in a careful and workmanlike manner, and the said poles and
wires shall be promptly replaced and the damage thereto properly repaired. (Code
1978, 88 4-904, 4-905)

Sec. 24-77. Route, barricades, etc.

(a)

(b)

The street commissioner shall examine the proposed route to be used pursuant to the
provisions of a permit issued pursuant to the provisions of this article and if it shall
appear that another route may serve equally well and with less inconvenience and
danger to the public after consultation with the Kansas City Power and Light
Company, the said commissioner may designate another route. Responsible city
officers or their subordinates shall accompany the mover during the course of moving
any structure to cause the same to be moved in accordance with city ordinances.

It shall be the duty of all movers to follow the approved or designated route through
the city and to take proper precautions to protect the streets and other property, both
public and private, during the course of the moving of structures within the city. All
such persons shall erect suitable barricades and display lighted red lanterns or flares
during the nighttime from one-half hour before sunset to one-half hour after sunrise
around such structures when the same are left in the public ways during such time.
(Code 1976, 88 4-906, 4-907)

Sec. 24-78. Interpretation.

This article shall not in any way interfere with, nullify or abrogate the terms of any franchise
or contract to which this city is a party. (Code 1976, § 4-910)
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Secs. 24-79--24-90. Reserved.
PERMIT
Sec. 24-91. Required.

It shall be unlawful for any person to move, haul or transport any house, building, derrick or
other structure or heavy equipment upon or across any street, alley or sidewalk in this city
without first obtaining a permit to do so as herein provided. (Code 1976, § 4-901)

Sec. 24-92. Application.

An application for the permit required by the provisions of this article shall be made in
writing to the city clerk specifying the day and hour said moving is to commence and the
route through the city's streets over which said house, building, derrick or other structure or
heavy equipment is proposed to be moved. If it shall be necessary to cut down, and move,
raise or in any way interfere with any wires or poles, the application shall state the name of
the owners of said wires or poles and the time and place when and where the removal of said
poles or the cutting, raising or otherwise interfering with said wires will be necessary. Said
application shall be made not less than forty-eight (48) hours before the moving is to
commence. (Code 1976, § 4-902)

Sec. 24-93. Notice of application.

The city clerk shall upon the filing of such application pursuant to the provisions of this
division, give not less than twenty-four (24) hours' notice to the persons owning or operating
wires or poles which must be removed, cut, raised or otherwise interfered with, of the time
and place of such actions. (Code 1976, § 4-903)

Sec. 24-94. Fee.

The fee for any moving permit issued hereunder shall be as set forth on the schedule of fees
described in Section 2-110 and no permits shall be issued until such fee has been paid to the
city clerk. Such fee shall be deposited in the general fund of the city. (Code 1976, § 4-909;
Ord. No. 1348, 81, 2-22-99)

Sec. 24-95. Bond.

No permit shall be issued pursuant to the provisions of this division shall be issued until the
applicant shall execute in favor of the city a good and sufficient surety bond in the amount of
not less than ten thousand dollars ($10,000.00) to be approved by the city attorney,
conditioned to indemnify the city against all loss or damages to its streets or property or any
damage suit resulting from the failure of such mover to abide by this article. The city clerk
shall release such bond upon completion of the moving, but in no case until the damage or
loss occasioned by the moving shall have been determined and caused to be paid to the city
or others as their interests may appear. (Code 1976, § 4-908)
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Secs. 24-96--24-105. Reserved.
ARTICLE V. PARADES
Sec. 24.106. Definitions.

As used in this article the term "parade” shall mean any parade, march or procession upon
any street.

Sec. 24-107. Exemptions.

This article shall not apply to:

1) Funeral processions;

2 Students going to and from school classes or participating in educational activities,
providing such conduct is under the immediate direction and supervision of the
proper school authorities;

3 A governmental agency acting within the scope of its function.

Sec. 24-108. Permit required.

No person shall engage in, participate in, aid, form or start any parade, without a parade
permit issued by the chief of police.

Sec. 24-109. Permit application.

€)) A person desiring a parade permit shall file an application with the chief of police on
forms provided by such officer. Such application shall be filed not less than seven (7)
days nor more than ten (10) days before the date on which it is proposed to conduct
the parade.

(b) The application for a parade permit shall set forth the following information:

1) The name, address and telephone number of the person seeking to conduct
such parade;

2 If the parade is proposed to be conducted for, on behalf of, or by an
organization, the name, address and telephone number of the headquarters of
the organization, and of the authorized and responsible heads of such
organization;

3) The name, address and telephone number of the person who will be the parade
chairman and who will be responsible for its conduct;
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(4)
(5)
(6)

(7)

(8)

(9)
(10)

(11)

(12)

(13)

The date when the parade is to be conducted:;
The route to be traveled, the starting point and the termination point;

The approximate number of persons who, and animals and vehicles which,
will constitute such parade; the type of animals, and description of the
vehicles;

The hours when such parade will start and terminate;

A statement as to whether the parade will occupy all or only a portion of the
width of the streets proposed to be traversed,

The location by streets of any assembly areas for such parade;
The time at which units of the parade will begin to assemble at any such
assembly area or areas;

The interval of space to be maintained between units of such parade;

If the parade is designed to be held by, and on behalf of or for, any person
other than the applicant, the applicant for such permit shall file with the chief
of police a communication in writing from the person proposing to hold the
parade, authorizing the applicant to apply for the permit on his behalf;

Any additional information which the chief of police shall find reasonably
necessary to a fair determination as to whether a permit should issue.

(c) The chief of police, where good cause is shown therefor, shall have the authority to
consider any application hereunder which is filed less than seven (7) days before the
date such parade is proposed to be conducted.

Sec. 24-110. Standards for permit issuance.

The chief of police shall issue a parade permit when, from a consideration of the application
and from such other information as may otherwise be obtained, he finds that:

1) The conduct of the parade will not substantially interrupt the safe and orderly
movement of other traffic contiguous to its route;

2 The conduct of the parade will not require the diversion of so great a number of
police officers of this municipality to properly police the line of movement and the
areas contiguous thereto as to prevent normal police protection to this municipality;
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3 The conduct of such parade will not require the diversion of so great a number of
ambulances as to prevent normal ambulance service to portions of this municipality
other than to be occupied by the proposed line of march and areas contiguous thereto;

4) The concentration of persons, animals and vehicles at assembly points of the parade
will not unduly interfere with proper fire and police protection of, or ambulance
service to, areas contiguous to such assembly areas;

5) The conduct of such parade will not interfere with the movement of firefighting
equipment en route to a fire;

(6) The conduct of the parade is not reasonably likely to cause injury to persons or
property, to provoke disorderly conduct or create a disturbance;

(7)  The parade is scheduled to move from its point of origin to its point of termination
expeditiously and without unreasonable delays en route;

(8) The parade is not to be held for the sole purpose of advertising any product, cause,
goods or events and is not designed to be held purely for private profit.

Sec. 24-111. Notice of permit denial.

If the chief of police disapproves the application for a parade permit, he shall mail to the
applicant within three (3) days after the date upon which the application was filed, a notice of
his action.

Sec. 24-112. Alternative permit.

The chief of police, in denying an application for a parade permit, shall be empowered to
authorize the conduct of the parade on a date, at a time, or over a route different from that
named by the applicant. An applicant desiring to accept an alternate permit shall, within five
(5) days after notice of the action of the chief of police, file a written notice of acceptance
with the chief of police. An alternate parade permit shall conform to the requirements of,
and shall have the effect of a parade permit under this article.

Sec. 24-113. Contents of permit.

Each parade permit shall state the following information:

1) Starting time;

(2 Minimum speed;

(3) Maximum speed;

4) Maximum interval of space to be maintained between the units of the parade;
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(5) The portions of the streets to be traversed that may be occupied by the parade;
(6) The maximum length of the parade in miles or fractions thereof;

(7 Such other information as the chief of police shall find necessary to the enforcement
of this article.

Sec. 24-114. Carrying permit.

The parade chairman or other person heading or leading such activity shall carry the parade
permit upon his person during the conduct of the parade.

Sec. 24-115. Revocation of permit.

The chief of police shall have the authority, after a hearing affording due process, to revoke a
parade permit issued hereunder upon application of the standards for issuance as set forth in
this article.

Sec. 24-116. Compliance with laws and regulations.

A person holding a parade permit shall comply with all permit directions and conditions and
with all applicable laws and ordinances.

Secs. 24-117--24-130. Reserved.
ARTICLE VI. CAMPING
Sec. 24-131. Generally.

No person or groups of persons shall camp upon public property in other than permanent
cabins provided for such purposes; nor shall any person or groups of persons set up tents,
shacks, or any other temporary shelter for the purpose of overnight camping on public
property. (Ord. No. 700, § 1, 6-7-76)

Sec. 24-132. Special permit for nonprofit groups.

A special use permit may be issued by the governing body to organized sponsored clubs,
nonprofit, charitable, fraternal or youth groups that have been previously approved by the
governing body. Any permit so granted shall be upon the terms and conditions previously
established, relating to safety, health and sanitation, by the governing body. The fee for the
granting of the application for a special use permit shall be the sum of twenty-five dollars
($25.00) for each overnight camping period, unless the governing body of the city shall
waive the filing fee. (Ord. No. 700, 8§ 2, 3, 6-7-76)

Sec. 24-133. Exceptions.
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The provisions of this article shall not apply to owners of private property camping on their
own property. (Ord. No. 700, § 4, 6-7-76)

Secs. 24-134--24-140. Reserved.

ARTICLE VII. UNDERGROUND WIRING

24-141. Definitions.

The following words, terms and phrases, when used in this Article, shall have the meanings
ascribed to them in this section:

“Aerial Facilities” shall mean and include, but not be limited to, poles, towers,
supports, wires, cables, fiber, conductors, guys, stubs, platforms, cross-arms, braces,
line transformers, insulators, cutouts, switches, communication circuits, appliances,
attachments and other equipment or appurtenances located aerially and aboveground
and used for the transmission or distribution of utility and utility-like services,
including, but not limited to, electric, communication, telecommunication, cable,
broadband, Internet, Open Video Service, data transmission or any other similar or
related service.

“Wire Facilities” shall mean all lines, pipes, wires, cables, fiber, conduit (including
innerducts), poles and other Aerial Facilities, Utility Structures, appliances, antennae,
transmitters, gates, meters, and other equipment or appurtenances used for the
transmission or distribution of utility and utility-like services, including, but not
limited to, electric, communication, telecommunication, cable, broadband, Internet,
Open Video Service, data transmission or any other similar or related service.

24-142. Underground Installation Required.

a.

Underground Requirement. In order to promote and preserve the health, safety and
general welfare of the public and to improve the appearance and the orderly
development of the City, all Wire Facilities to be constructed within the City shall be
placed underground, unless otherwise specifically provided for hereafter. Such
requirement shall apply to all real property within the City, public or private.

Depth Requirement. No Wire Facilities shall be installed less than forty-eight (48”)
inches below the street surface of any Right-of-way, and a minimum depth of forty-
eight (48”) inches shall be maintained from any street surface to the top of any
boring. The minimum depth for any Wire Facilities installed underground outside the
street surface is twenty-four (24”) inches; provided, underground drop lines are
exempt from this requirement, but shall be buried at a reasonably safe depth. Any
Wire Facilities installed less than these minimum depths is done so at the risk of the
Wire Facilities owner and users, and the City shall not be responsible for any damage
to the same. These minimum depth requirements are not intended to supersede any
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building code or other depth requirements greater than the minimums prescribed
herein.

24-143. Existing Aerial Facilities.

a. Existing Aerial Facilities. All legal nonconforming Aerial Facilities in existence as of
January 1, 2008, that have been properly maintained and meet any and all applicable
technical or safety requirement are permitted in their current configuration. Nothing
herein shall be construed as prohibiting necessary repairs to any said Aerial Facilities
properly in use within the City. In the event a pole owner decides to relocate its
Aerial Facilities on its pole underground, all other users of said pole shall likewise
relocate their Aerial Facilities so that the pole can be removed; provided, this
requirement shall not apply if only drop lines are being relocated.

b. Replacement of Existing Aerial Facilities. All above-said existing Aerial Facilities
may be replaced with similar Aerial Facilities, provided, no replacement pole may be
installed that:

1. Increases the diameter of the existing pole by more than twelve (12”) inches;
2. Adds more than one additional cross bar or brackets; or
3. Is taller than forty (40”) feet as measured from ground level to the tip of any

facilities on the pole; provided, an existing pole taller than forty (40’) feet
may be replaced with a pole of equal or lesser height, and further provided,
upon a showing of good cause, the City Administrator or the City
Administrator’s designee may extend this height requirement to forty-five
(45’) feet.

No cross bar or bracket shall exceed the current size. Any replacement pole shall be
of like material to the existing pole.

C. Relocation or Extension of Existing Aerial Facilities. Any relocation or extension of
any above-said or other existing Aerial Facilities shall be placed underground;
provided, the City Administrator or the governing body may in their reasonable
discretion authorize new Aerial Facilities to be used to replace Aerial Facilities being
relocated in conjunction with a public improvement project.

d. Drop Lines. New drop lines to residences and businesses shall be placed
underground; provided, aerial drop lines connecting to legal nonconforming Aerial
Facilities may be allowed when other utilities or service providers have already
legally utilized aerial drop lines or when otherwise authorized by the City
Administrator or the City Administrator’s designee.

24-144. Underground Wiring Districts.
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Nothing in this Article shall be deemed to repeal or waive the provisions and requirements
concerning Underground Wiring Districts as set forth in Ordinance No. 895; provided, said
provisions and requirements shall be subject to the exceptions set forth in Sections 24-146
and 24-147. Under said ordinance, “Underground Wiring Districts” were defined and
established as all areas within the City, platted and unplatted, which were not developed and
which did not have Wire Facilities installed as of August 3, 1981, the date of said ordinance.
Said ordinance further requires that all Wire Facilities to be constructed within an
Underground Wiring District for the purpose of serving new residential areas be placed
underground in order to promote and preserve the health, safety and general welfare of the
public and to improve the appearance and the orderly development of the City. Said
ordinance further provides that it is unlawful for any person or utility to erect, construct, use
or maintain any Aerial Facilities within an Underground Wiring District.

24-145. Liability of City.

All utility and other service providers, their successors and assigns shall save and hold
harmless the City from all liability, costs, damages, and expenses of every kind, for the
payment of which the City may become liable to any person, firm or corporation by reason of
any negligence by the utility or service provider in the construction, maintenance, and
operation of its service distribution system within the City.

24-146. General Exceptions.

Exceptions to the underground wiring requirements of this Article shall be as follows:

a. Utility Structures, service terminals, manholes, transformers, regulators, meters, or
other on and aboveground facilities and appliances normally used with and as a part
of a Wire Facilities underground service distribution system.

b. High voltage and primary electric distribution or transmission lines with capacities of
or over three thousand (3,000) KVVA; provided, all such lines being constructed shall

require prior siting approval by the governing body.

C. Electric substations and accompanying equipment and apparatus necessary to provide
adequate electric service within the City.

d. Poles used exclusively for street or area lighting or for traffic-control facilities.
e. Governmental facilities approved by the governing body.

f. Wireless telecommunication towers, antennae and related facilities.

g. Radio and television antennae.

24-147. Special Exceptions.
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Special Authorization. Notwithstanding the provisions of this Article, a special
exception to the underground wiring requirements of this Article may be granted as
follows:

1. By the City Administrator or the City Administrator’s designee in cases where
temporary electrical power or communication service is reasonably required
for emergencies or for building construction purposes, or for other temporary
purposes, to construct, operate or maintain Aerial Facilities for a period not to
exceed one hundred twenty (120) days; provided, in the event such work
cannot be completed within said period because of a shortage of material, a
natural disaster, strikes, or other circumstances beyond the control of the
parties, or by unusual hardships, such time may be extended as necessary to
allow completion of such construction.

2. By the City Administrator or the governing body on a temporary or permanent
basis upon a sufficient showing of need to elevate Wire Facilities located in a
floodplain, flood-prone area, drainage easement, major drainage way, or other

similar area.
3. By the planning commission as part of a properly approved development plan.
4. By the governing body on a temporary or permanent basis as the governing

body deems appropriate in cases of emergency, safety concerns, unusual
circumstances, or some other good cause.

When Aerial Facilities are allowed pursuant to this subsection, said facilities shall be
located only as directed by the City, including, but not limited to, requirements
regarding time, location and height.

Emergency. In the event an emergency necessitates immediate response work or
repair contrary to the requirements of this Article, a Wire Facilities owner may take
any reasonable action required under the circumstances, provided that said owner
promptly notifies the City and timely thereafter meets any permit or other
requirement, including the requirements of this Article, had there not been such an
emergency.

24-148. Construction and Notice Requirements.

a.

Construction and Maintenance Standards. All Wire Facilities shall be constructed,
operated repaired and maintained to a suitable degree of safety and appearance as
established herein and by any other applicable building code, code, statute, ordinance,
law, regulation or standard, including all technical standards governing construction,
operation, repair, maintenance and dismantling of such facilities promulgated by
national trade associations commonly associated with the service provided by the
Wire Facilities owner or user. Wire Facilities not properly constructed, operated,
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repaired or maintained will be considered a nuisance and will be timely corrected,
upgraded or removed at the Wire Facilities owner’s expense.

b. Non-Interference and Protection of Facilities. Wire Facilities owners and users shall
construct, operate, repair and maintain their Wire Facilities so as to reasonably
minimize interference with the rights and reasonable convenience of the public and
any property owners. It shall be the responsibility of the Wire Facilities owner and
users to take adequate measures to protect and defend their Wire Facilities from harm
and damage.

C. Avoid Interference with Public Improvements and Other Facilities. All Wire
Facilities to be constructed shall be placed at a location that will not block or unduly
interfere with the passage or placement of public improvements or facilities of other
utilities or service providers, as reasonably determined by the City Administrator or
the City Administrator’s designee. The Wire Facilities owner shall consider any
request made by the City concerning placement of Wire Facilities in order to limit or
eliminate future public improvement relocation expenses or conflicts.

d. Exclusion of Certain Locations. The City Administrator or the governing body may
in their reasonable discretion designate certain locations to be excluded from the
location of (additional) Wire Facilities, including but not limited to historical or
scenic locations, or where the location of (additional) Wire Facilities is deemed
unsuitable due to engineering, technological, proprietary, legal, public health, safety
or welfare concerns; provided, that such discretion shall be in accordance with any
applicable statutory provisions. The City will cooperate in good faith with any Wire
Facilities owner to attempt to find suitable alternative location; provided, that the City
shall not be required to incur financial cost or to acquire new locations for the Wire
Facilities owner.

e. Notice of Work. A Wire Facilities owner or user constructing, operating, repairing,
maintaining or otherwise working on Wire Facilities in the Right-of-way shall be
required to provide notice to adjacent property owners as set forth in Section 24-175.
A Wire Facilities owner or user constructing, operating, repairing, maintaining or
otherwise working on Wire Facilities in a utility easement on or immediately adjacent
to residential property shall either directly notify the property owner in person or
leave notice on the door of the appropriate residence stating the time and date work is
to be done, the name and telephone number of the facilities owner or user and, if
applicable, the name of the contractor. For planned projects requiring work in excess
of five (5) hours, such notice shall be provided at least twenty-four (24) hours prior to
commencement of work.

24-149. Abandoned Facilities.
Any Wire Facilities not operated for a period of six (6) months or more shall be considered

abandoned and shall be removed by the Wire Facilities owner and the site returned to its
original condition; provided, this requirement shall not apply to drop lines. Abandoned
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facilities are deemed to be a nuisance, and the City may exercise any remedies or rights it has
at law or in equity, including, but not limited to: (i) abating the nuisance at the owner’s
expense; (ii) taking possession and ownership of the facilities; or (iii) requiring the removal
of the facilities by the owner. Notwithstanding the foregoing, upon request of the Wire
Facilities owner, the City may allow underground Wire Facilities to be left in place when
such removal is not practical or desirable in accordance with the public interest.

24-150. Miscellaneous Provisions.

a. Federal, State and City Jurisdiction. This Article shall be construed in a manner
consistent with all applicable federal, state and local laws. The Wire Facilities owner
and users’ rights are subject to the police powers of the City to adopt and enforce
ordinances necessary to the health, safety and welfare of the public, and the Wire
Facilities owner and users shall comply with all applicable laws and ordinances and
amendments thereto enacted.

b. Other Ordinances. This Article is not intended to replace or supersede the provisions
of any other ordinances or resolutions of the City and shall instead supplement and be
read in conjunction with the same, including without limitation, the City’s Franchise
Ordinance (codified as Article 11l of Chapter 14 of the Merriam Code, as may be
amended), the City’s Ordinance for the Use and Occupancy of the Public Right-of-
Way (codified as Article 1X of Chapter 24 of the Merriam Code, as may be
amended), the City’s Plan Requirements and Standards for Utility Structures
(codified as Part 5 of Article 3 of the Merriam Zoning Regulations, as may be
amended), and any City ordinance or regulation governing wireless facilities,
antennae, dishes or ham radios.

C. City’s Failure to Enforce. The City’s failure to enforce or remedy any
noncompliance of the terms and conditions of this Article shall not constitute a
waiver of the City’s right or a waiver of the Wire Facilities owner or users’
obligations as herein provided.

d. Severability. If any section, subsection, sentence, clause, phrase, or portion of this
Article is for any reason held invalid or unconstitutional by any court or
administrative agency of competent jurisdiction, such portion shall be deemed a
separate, distinct, and independent provision and such holding shall not affect the
validity of the remaining portions hereof.

(Ord. No. 1587, § 1, 01-28-2008)

ARTICLE VIII - FRANCHISE APPLICATIONS
Secs. 24-151. Repealed. (Ord. No. 1590, § 1, 02-25-08). See also Chapter 14.

Sec. 24-152 - 24-160. Reserved.
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ARTICLE IX. USE AND EXCAVATION OF THE PUBLIC RIGHT-OF-WAY

24-161. GENERAL.

No person shall excavate the right-of-way, construct, or use the facilities within
the right-of-way of the City except as provided herein.

24-162. PURPOSE.

a.

e.

f.

To recognize the City's primary role as chief steward of the right-of-way and its
duty to its citizens to recover the costs of managing the right-of-way and
incursions into it;

To clarify and regulate conditions of occupancy and construction for those
ROW-users occupying space within the City's right-of-way given the
anticipated increased use of the right-of-way by various ROW-users throughout
the country;

To recognize the necessity for sound management practices in light of the
increased use of the right-of-way and the fact that the right-of-way is a limited
resource;

To treat each ROW-user equitably and in a competitively neutral and
nondiscriminatory manner with considerations that may be unique to the
technologies and situation of each particular ROW-user;

To minimize disruption, visual impact or inconvenience to the public, and to
preserve the public health, safety and welfare; and

To comply with state and federal legislation.

24-163. DEFINITIONS.
a.For purposes of this Ordinance, the following words and phrases shall have the

meaning given herein:
1. “Abandoned Facilities” means those facilities owned by the ROW-user
that are not in use and will not be utilized by the ROW-user in the

future.

2. “Affiliate” means any person controlling, controlled by or under the
common control of a “service provider”.

3. “Applicant” means any person requesting permission to occupy, lease or
operate facilities using the right-of-way, or to excavate the right-of-way.

4. “Area of Influence” means that area around a street excavation where

the pavement and sub-grade is impacted by the excavation and is subject
to more rapid deterioration.

5. “City” means the City of Merriam, Kansas, a municipal corporation and
any duly authorized representative.
6. “Construct” means and includes construct, install, erect, build, affix or

otherwise place any fixed structure or object, in, on, under, through or

above the right-of-way.

“Day” means calendar day unless otherwise specified.

8. “Emergency” means a condition that (a) poses a clear and immediate
danger to life or health, or of a significant loss of property; or (b)
requires immediate repair or replacement in order to restore service to a

~
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user.
“Excavate” means and includes any cutting, digging, excavating,
tunneling, boring, grading or other alteration of the surface or subsurface
material or earth in the right-of-way.

“Excavation Fee” means the fee charged by the City for each street or
pavement cut which is intended to recover the costs associated with
construction and repair activities of the ROW-user and its contractors
and/or subcontractors.

“FCC” means Federal Communications Commission.

“Facility” means lines, pipes, irrigation systems, wires, cables, conduit
facilities, ducts, poles, towers, vaults, pedestals, boxes, appliances,
antennae, transmitters, gates, meters, appurtenances, or other equipment.
“Governing Body” means the Mayor and the City Council of the City of
Merriam, Kansas.

“Governmental Entity” means any county, township, city, town,
village, school district, library district, road district, drainage or levee
district, sewer district, water district, fire district or other municipal
corporation, quasi-municipal corporation or political subdivision of the
State of Kansas or of any other state of the United States and any agency
or instrumentality of the State of Kansas or of any other state of the
United States or of the United States.

“KCC” means the Kansas Corporation Commission.

“Parkway” means the area between a property line and the street curb.
Sometimes called boulevard, tree-shelf or snow-shelf.

“Pavement” means and includes Portland cement concrete pavement,
asphalt concrete pavement, asphalt treated road surfaces and any
aggregate base material.

“Permit and Inspection Fee” means the fee charged by the City to
recover its cost incurred for right-of-way management, including, but
not limited to, costs associated with registering applicants; issuing,
processing, and verifying right-of-way permit applications; inspecting
job sites and restoration of improvements; determining the adequacy of
right-of-way restoration; revoking right-of-way permits; and other costs
the City may incur in managing the provisions of this Ordinance.
“Permittee” means any person to whom a right-of-way permit is issued
to excavate a right-of-way.

“Person” means any natural or corporate person, business association or
business entity including, but not limited to, a partnership, a sole
proprietorship, a political subdivision, a public or private agency of any
kind, a utility, a successor or assign of any of the foregoing, or any other
legal entity.

“Public Improvement” means any project undertaken by the City for the
construction, reconstruction, maintenance, or repair of any public
infrastructure, and including without limitation, streets, alleys, bridges,
bikeways, parkways, sidewalks, sewers, drainage facilities, traffic
control devices, street lights, public facilities, public buildings or public
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lands.

“Public Lands” means any real property owned or leased by the City
that is not right-of-way.

“Public Works Director” means the Public Works Director of the City
of Merriam, Kansas, or the authorized representative.

“Registration” means the application process of a service provider, the
approval of the application by the City, and the authorization of the
service provider to use any portion of the right-of-way within the City to
provide service both within and beyond the City limits.

“Repair” means the temporary construction work necessary to make the
right-of-way useable.

“Repair and Restoration Costs” means those costs associated with
repairing and restoring the public right-of-way because of damage
caused by the ROW-user and its contractors and/or subcontractors in the
right-of-way.

“Restoration” means the process by which an excavated right-of-way
and surrounding area, including pavement and foundation, is returned to
the same condition, or better, that existed before the commencement of
the work.

“Right-of-way” means the area on, below or above streets, alleys,
bridges, and parkways.

“Right-of-way Permit” means the authorization to excavate for the
construction, installation, repair or maintenance of any type of facility
within the right-of-way.

“Routine Service Operation” means a work activity that makes no
material change to the facilities and does not disrupt traffic.
“ROW-user” means a person, its successors and assigns, that uses the
right-of-way for purposes of work, excavation, provision of services, or
to install, construct, maintain, repair facilities thereon, including, but not
limited to, landowners and service providers. A ROW-user shall not
include ordinary vehicular or pedestrian traffic or any governmental
entity that has entered into an agreement pursuant to K.S.A. 12-2901 et
seq. with the City regarding the use and occupancy of the City's right-of-
way.

“Service” means a commodity provided to a person by means of a
delivery system that is comprised of facilities located or to be located in
the right-of-way, including, but not limited to, gas, telephone, cable
television, Internet services, Open Video Systems, alarm systems, steam,
electric, water, telegraph, data transmission, petroleum pipelines, or
sanitary sewerage.

“Service Provider” means any person owning, possessing or having an
interest in facilities in the right-of-way that are used for the provisions of
a service for or without a fee; provided, that this definition shall also
include persons owning, possessing or having an interest in facilities in
the right-of-way that are used by, may be used by or are intended for use
by another person, in whole or in part, to provide a service for or
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without a fee, regardless of whether the actual facility owner provides
any service as defined herein.

34. “Street” means the pavement and sub-grade of a City residential,
collector or arterial roadway.

24-164. POLICY.

a.

It is the policy of the City to authorize any ROW-user to utilize the right-of-way
in a competitively neutral, non-discriminatory manner that maximizes the
efficient use of and conserves the right-of-way and minimizes the burden on the
right-of-way, physically and aesthetically. Any use of the right-of-way by a
ROW-user shall be subject to the terms and conditions hereof, in addition to
other applicable federal, state or local requirements.

The right granted to the ROW-user to use the right-of-way is limited to the use
that the ROW-user has filed with the City in accordance with this Ordinance.
These rights are for the exclusive use of the ROW-user except where otherwise
provided herein, or when authorized by the City.

This Ordinance also is designed to regulate occupancy and excavations in the
right-of-way by providing, among other things, for the issuance of permits
which grant the authority to utilize and occupy the right-of-way within the City.
All ROW-users shall be subject to all rules, regulations, policies, resolutions,
and ordinances now or hereafter adopted or promulgated by the City in the
reasonable exercise of its police power and are subject to all applicable laws,
orders, rules and regulations adopted by governmental entities now or hereafter
having jurisdiction. In addition, the ROW-users shall be subject to all technical
specifications, design criteria, policies, resolutions and ordinances now or
hereafter adopted or promulgated by the City in the reasonable exercise of its
police power relating to permits and fees, sidewalk and pavement cuts, utility
location, construction coordination, surface restoration, and other requirements
on the use of the right-of-way.

24-165. ADMINISTRATION.

a.

The Public Works Director is the principal city official for administration of
right-of-way permits for work and excavations made in the right-of-way. The
Public Works Director may delegate any or all of the duties hereunder.

The Public Works Director is the principal City Official responsible for
administration of the registering of a service provider. The Public Works
Director may delegate any or all of the duties hereunder.

24-166. REQUIREMENTS OF SERVICE PROVIDER.

a.

b.

Any existing service provider must register within thirty (30) days of the
effective date of this Ordinance.

Any person, who is not an existing service provider prior to the effective date of
this Ordinance and who wishes to become a service provider, must first register
with the City.

The service provider shall report any changes in its registration information
within thirty (30) days.
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d. No service provider shall be authorized to utilize the right-of-way in any
capacity or manner without registering and obtaining the necessary right-of-way
permit from the City.

e. The information required for registration includes the following:

1. Identity and legal status of service provider, including related affiliates.

2. Name, address, telephone number, fax number and email address of
officer, agent or employee responsible for the accuracy of the registration
statement.

3. Name, address, telephone number, fax number and email address of the
local representative of the service provider who shall be available at all
times to act on behalf of the service provider in the event of an
emergency.

4. Proof of any necessary City permit, license, certification, grant,
registration, franchise agreement or any other required authorization.

5. Description of the service provider's intended use of the right-of-way.

Additionally, the following information shall be provided when requested by

the Public Works Director:

1. Proof of any necessary permit, license, certification, grant, registration,
franchise agreement or any other authorization required by any
appropriate governmental entity, including, but not limited to, the FCC or

the KCC.

2. Information sufficient to determine whether the service provider is
subject to franchising by Kansas law.

3. Information sufficient to determine whether the service provider has
applied for and received any certificate of authority required by the KCC.

4, Information sufficient to determine that the service provider has applied

for and received any permit or other approvals required by the FCC.
5. Such other information as may be reasonably required by the City to
complete the registration statement.

f. Each service provider shall designate a local person familiar with the facilities
who will act as a local agent for the service provider and will be responsible for
satisfying information requirements of this Ordinance. The service provider
shall present to the City the agent's name, address, telephone number, fax
number and email address. The agent shall be the person to whom relocation
notices and other such notices shall be sent, and with whom rests the
responsibility to facilitate all necessary communications. The service provider
shall be responsible for all costs incurred by the City due to the failure to
provide such information to the City.

g. Prior to construction, reconstruction, repair, maintenance, or relocation of
facilities owned by the service provider in the right-of-way, the service provider
shall first obtain the necessary right-of-way permit as provided hereafter.

h. Prior to providing service to the City and its residents, the service provider shall
first obtain the necessary franchise agreement, if any, from the City.

I. The service provider shall participate in any joint planning, construction and
advance notification of right-of-way work, including coordination and
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consolidation of street cut work as directed by the Public Works Director. In
addition, the service provider shall cooperate with other service providers and
the City for the best, most efficient, most aesthetic and least obtrusive use of the
right-of-way, consistent with safety, and to minimize traffic and other
disruptions, including street cuts.

The service provider shall furnish maps showing the location of facilities of the
service provider within the City as provided hereafter.

The City shall not exercise its authority under this provision to in any way deter
competition or discriminate against any service provider.

24-167. MAPPING REQUIREMENTS OF SERVICE PROVIDER.

a.

The service provider shall keep and maintain accurate records and as-built
drawings depicting accurate location of all its facilities constructed,
reconstructed or relocated in the right-of-way.

Within ten (10) days of a request by the City, the service provider will provide
to the City information concerning such facilities as may be reasonably
requested.

When available to the service provider, such information will be submitted
electronically in an AutoCad® format to the extent compatible with the City's
Geographical Information Systems (GIS) and Johnson County Automated
Integrated Mapping Systems (AIMS) provided, however, that nothing herein
shall be construed to require the service provider to acquire or modify any
electronic mapping system.

Underground facilities shall be differentiated from overhead facilities.

Such mapping and identification shall be at the sole expense of the service
provider.

24-168. SERVICE PROVIDER’S RIGHT TO SELL, TRANSFER, LEASE, ASSIGN,
SUBLET OR DISPOSE.

a.

Except as provided hereafter, the service provider shall not sell, transfer, lease,
assign, sublet or dispose of its facilities, or any portion thereof, that is located in
City right-of-way, or any right, title or interest in the same, or transfer any rights
granted by the City to any person either by forced or involuntary sale, or by
ordinary sale, consolidation or otherwise, without notice to the City. This
provision shall not apply to the sale of property or equipment in the normal
course of business or to the sale or lease of facilities to reseller service
providers. No notice to the City shall be required for a transfer in trust,
mortgage, or other similar instrument, in whole or in part, to secure an
indebtedness, or for a pro forma transfer to a corporation, partnership, or other
entity controlling, controlled by or under common control with the service
provider.

24-169. Reserved.

24-170. USE OF THE RIGHT-OF-WAY.

a.

The ROW-user's use of the right-of-way shall in all matters be subordinate to the
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City's use or occupation of the right-of-way. The City may reserve sufficient space
within the right-of-way for future public improvements. Without limitation of its
rights, the City expressly reserves the right to exercise its governmental powers now
and hereafter vested in or granted to the City.

b. The ROW-user shall coordinate the placement of facilities in a manner which
minimizes adverse impact on any public improvement, as reasonably determined by
the City. Where placement is not regulated, the facilities shall be placed with
adequate clearance from such public improvements so as not to impact or be
impacted by such public improvement as defined in the City's Manual of
Infrastructure Standards available in the office of the Public Works Director.

C. The ROW-user shall consider any request made by the City concerning placement of
facilities in private easements in order to limit or eliminate future street improvement
relocation expenses.

d. All facilities shall be located and laid so as not to disrupt or interfere with any pipes,
drains, sewers, irrigation systems, or other structures or public improvements already
installed. In addition, the ROW-user shall, in doing work in connection with its
facilities, avoid, so far as may be practicable, disrupting or interfering with the lawful
use of the right-of-way or other public lands of the City.

e. All facilities of the ROW-user shall be placed so that they do not interfere with the
use of right-of-way and public lands. The City, through its Public Works Director,
shall have the right to consult and review the location, design and nature of the
facility prior to its being installed.

f. All newly constructed facilities shall be located underground and the ROW-user shall
comply with all requirements of the City relating to underground facilities.
Exceptions to this rule are: (1) when otherwise specifically provided for in the City
Code or Zoning Regulations; (2) when such requirement is waived by the Planning
Commission as part of a development plan; or (3) when the governing body grants a
special exception to this requirement on a temporary or permanent basis on such
terms deemed appropriate in case of emergency, safety concerns, unusual
circumstances, or some other good cause. In addition, in cases where temporary
electrical power or communication service is reasonably required for emergencies or
for building construction purposes, the City Administrator or his agent may grant
special permission for the temporary construction and use of poles, wires and other
above-ground facilities for a period not to exceed one hundred and twenty (120) days;
provided, in the event that resolving said emergency or completing said construction
cannot be concluded within said time period because of a shortage of material, a
natural disaster, strikes, or other circumstances beyond the control of the parties, or
by unusual hardships, then the time may be extended to an additional temporary
period or periods necessary to allow completion of such construction. When above-
ground facilities are allowed pursuant to this section, said facilities shall be located
only as directed by the City, including, but not limited to, requirements regarding
location and height.

g. The ROW-user shall not interfere with the facilities of the other ROW-users without
their permission. If and when the City requires or negotiates to have a service
provider cease using its existing poles and to relocate its facilities underground, all
other service providers using the same poles shall also relocate their facilities
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underground at the same time.

h. The Public Works Director may assign specific corridors within the right-of-way, or
any particular segment thereof as may be necessary, for each type of facility that is
currently, or pursuant to current technology the Public Works Director expects will
someday be, located within the right-of-way. All right-of-way permits issued by
Public Works Director shall indicate the proper corridor for the ROW-user's facilities.
Any ROW-user whose facilities are currently in the right-of-way in a position at a
variance with the designated corridors shall, no later than at the time of next
reconstruction or excavation of the area where its facilities are located, move the
facilities to its assigned position within the right-of-way, unless this requirement is
waived by Public Works Director for good cause shown, upon consideration of such
factors as the remaining economic life of the facilities, public safety, user service
needs and hardship to the ROW-user.

I. If, in the preparation and planning of a right-of-way project, the Public Works
Director deems it appropriate for a conduit to be constructed along, across or under
the right-of-way, the Public Works Director shall contact all appropriate ROW-users
for their input on the planning and design of such conduit. If a ROW-user desires to
construct, maintain or operate facilities along such right-of-way, the Public Works
Director may require the ROW-user to use such conduit, and to contribute to the
expense of such conduit, provided, however, the ROW-user’s use of the conduit is
reasonable and appropriate under the circumstances.

J. All earth, sod, landscape features, materials, sidewalks, paving, crossings, utilities,
other public improvements or improvements of any kind damaged or removed by the
ROW-user shall be fully repaired or replaced promptly by the ROW-user at its sole
expense and to the reasonable satisfaction of the City. Upon determination by the
Public Works Director that such repair or replacement is a public safety matter, all
such repair or replacement shall be commenced within twenty-four (24) hours of
notice from the City, or the Public Works Director may direct the City to make such
repair or replacement and bill the ROW-user for the City cost. The Public Works
Director has the authority to inspect the repair or replacement of the damage, and if
necessary, to require the ROW-user to do any necessary additional work.

k. All technical standards governing construction, reconstruction, installation, operation,
testing, use, maintenance, and dismantling of a ROW-user's facilities in the right-of-
way shall be in accordance with applicable federal, state and local law and
regulations, including those promulgated by national trade associations commonly
associated with the service provided by the ROW-user. It is understood that the
standards established in this paragraph are minimum standards and the requirements
established or referenced in this Ordinance may be in addition to or stricter than such
minimum standards. A ROW-user shall not construct or reconstruct any of its
facilities located upon, over, under or within the City right-of-way without first
having submitted in writing a description of its planned improvement to the Public
Works Director and having received a permit for such improvement. The Public
Works Director may require that any drawings, plans and/or specifications submitted
be certified by a Kansas registered professional engineer stating that such drawings,
plans and/or specifications comply with all applicable technical codes, rules and
regulations, unless such plans are based directly on nationally recognized codes,
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which are appropriately cited, and attested to on the plans by the signature of an
authorized official of the organization applying for the permit.

The ROW-user shall cooperate promptly and fully with the City and take all
reasonable measures necessary to provide accurate and complete on-site information
regarding the nature and horizontal and vertical location of its facilities located within
the right-of-way, both underground and overhead, when requested by the City or its
authorized agent for a public improvement. Such location and identification shall be
at the sole expense of the ROW-user without any expense to the City, its employees,
agents, or authorized contractors.

The City shall have the authority to prohibit the use or occupancy of a specific
portion of the right-of-way by a ROW-user due to public health, safety or welfare
considerations.

(Ord. No. 1588, § 5, 01-28-08)

24-171. FACILITY RELOCATION.

a.

The ROW-user shall promptly remove, relocate or adjust any facilities located
in the right-of-way as directed by the City for a public improvement or when
reasonably required by the City by reason of public health, safety and welfare.
Such removal, relocation, or adjustment shall be performed by the ROW-user at
the ROW-user's sole expense without expense to the City, its employees,
agents, or authorized contractors and shall be specifically subject to rules,
regulations and schedules of the City pertaining to such. The ROW-user shall
proceed with relocations at due diligence upon notice by the City to begin
relocation.

The ROW-user shall promptly remove, relocate or adjust any facilities located
in private easement, as directed by the City, for a public improvement, at City
expense, by moving such facilities to areas within the expanded right-of-way or
within remaining private easements or remaining portions of such easements not
condemned by nor disclaimed to the City to avoid conflict with City
construction and improvements. The ROW-user shall disclaim those parts of its
easements which lie within the expanded right-of-way. Should the City, in the
future, elect to require the ROW-user to again relocate its facilities to other
areas within the expanded right-of-way, the cost of any such future relocation
shall be borne by the City.

As soon as working drawings are available for public improvements which will
require the ROW-user to relocate its facilities, the City shall provide the ROW-
user with written notice of relocations and the anticipated bid letting date of said
improvement. The ROW-user shall respond with any conflicts and a proposed
construction schedule within thirty (30) days.

Following notice by the City in the form of the delivery of final design plans for
such public improvements, the ROW-user shall remove, and relocate its
facilities in accordance with the mutually agreed upon schedule, provided the
project is not delayed by adverse weather conditions and other factors beyond
the control of the ROW-user. The ROW-user shall certify to the City, in writing,
that its facilities have been relocated or adjusted to clear construction in

24-25



MERRIAM CODE STREETS, SIDEWALKS AND PUBLIC PROPERTY

accordance with project plans provided by the City.

e. Any damages suffered by the City, its agents or its contractors to the extent
caused by ROW-user's failure to timely relocate or adjust its facilities, or failure
to properly relocate or adjust such facilities, shall be borne by the ROW-user.

f. In the event the ROW-user is required to move its facilities in accordance with
this section, any ordinary right-of-way permit fee shall be waived.
g. It is the intent of this section for both the City and the ROW-user to cooperate

with one another so that the need for facility relocation is minimized and, when
required and feasible, relocations may be completed prior to receipt of bids by
the City for a public improvement.

24-172. PROTECTION OF THE PUBLIC.

a. It shall be the responsibility of the ROW-user to take adequate measures to protect
and defend its facilities in the right-of-way from harm and damage.

b. The City shall not be liable for any damage to or loss of any of the ROW-user's
facilities within the right-of-way as a result of or in connection with any construction,
excavation, grading, filling or work of any kind, including public improvements by or
on the behalf of the City, except to the extent caused by the negligent, willful,
intentional, or malicious acts or omissions of the City.

C. The ROW-user shall be responsible to the City and its agents, representatives, and
authorized contractors for all damages suffered by them including, but not limited to
delay damages, repair costs, down time, construction delays, penalties or other
expenses of any kind arising out of the failure of the ROW-user to timely perform any
of its obligations under this Ordinance to the extent caused by the acts or omissions
of the ROW-user.

d. The City or its authorized contractors shall be responsible for taking reasonable
precautionary measures including calling for facility locations when constructing its
public improvements.

e. Any ROW-user who for any purpose makes or causes to be made any excavation in,
upon, under, through or adjoining any street, sidewalk, alley or other right-of-way,
and shall leave any part or portion thereof open, or shall leave any part or portion
thereof disrupted with rubbish, building or other material during construction and/or
the night time, shall cause the same to be enclosed with good substantial and
sufficient barricades or drums equipped with the appropriate type warning lights and
orange safety fencing material which is properly secured around the excavation or the
disruption.

f. Whenever a ROW-user shall excavate the full width of any street, sidewalk, alley,
driveway approach or other right-of-way, it shall be its duty to maintain an adequate
passage for vehicles and pedestrians across or around the excavation until it is refilled
as specified.

g. Any excavation left open overnight on any thoroughfare or collector type street shall
be securely covered. The ROW-user assumes the sole responsibility for maintaining
proper barricades, plates, safety fencing and/or lights as required from the time of
opening of the excavation until the excavation is surfaced and opened for travel.

h. The Public Works Director, upon the review and approval of a plan and details for
trimming trees in the right-of-way, may grant permission by permit to any ROW-user
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to trim trees upon and overhanging the right-of-way so as to prevent such trees from
coming in contact with the facilities of the ROW-user.

In the event the ROW-user severely disturbs or damages the root structure of any tree
in the right-of-way to the detriment of the health and safety of the tree, the ROW-user
will be required to remove and replace the tree at the ROW-user's cost. The type and
size of such replacement tree shall be reasonably determined by the Public Works
Director. Further, in review of the ROW-user's plan, Public Works Director, in his
discretion, may require the ROW-user to directionally bore around any tree in the
right-of-way.

Upon the appropriate request of any person having satisfied City procedure and
ordinances, the ROW-user shall remove, raise or lower its facilities temporarily or to
permit the moving of houses or other structures in accordance with the provisions of
Article IV of Chapter 24 of the Code of Ordinances of the City of Merriam.

(Ord. No. 1588, § 5, 01-28-08)

24-173. RIGHT-OF-WAY VACATION.

a.

If the City vacates a right-of-way which contains the facilities of the service
provider, and if the vacation does not require the relocation of the service
provider's facilities, the City shall reserve, to and for itself and all service
providers having facilities in the vacated right-of-way, an easement for the right
to install, maintain and operate any facilities in the vacated right-of-way and to
enter upon such vacated right-of-way at any time for the purpose of
reconstructing, inspecting, maintaining or repairing the same.

If the vacation requires the relocation of facilities, and

1. If the vacation proceedings are initiated by the service provider, the
service provider must pay the relocation costs.
2. If the vacation proceedings are initiated by the City, the service

provider must pay the relocation costs unless otherwise agreed to by
the City and the service provider.

3. If the vacation proceedings are initiated by a person other than the
service provider or the City, such other person must pay the relocation
costs.

24-174. ABANDONMENT AND UNUSABLE FACILITIES.

a.

A ROW-user owning abandoned facilities in the right-of-way must either:

1. Remove its facilities and replace or restore any damage or disturbance caused
by the removal at its own expense. The Public Works Director may allow
underground facilities or portions thereof to remain in place if the Public
Works Director determines that it is in the best interest of public safety to do
so. At such time, the City may take ownership and responsibility of such
vacated facilities left in place; or

2. Provide information satisfactory to the City that the ROW-user's obligations
for its facilities in the right-of-way have been lawfully assumed by another
authorized ROW-user; or

3. Submit to the City a proposal and instruments for transferring ownership of its
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facilities to the City. If the ROW-user proceeds under this section, the City
may, at its option, purchase the equipment, require the ROW-user, at its own
expense to remove it, or require the ROW-user to post a bond in an amount
sufficient to reimburse the City for reasonable anticipated costs to be incurred
to remove the facilities.

Facilities of a ROW-user who fails to comply with this section, and whose facilities
remain unused for six (6) months, shall be deemed to be abandoned after the City has
made a good faith effort to contact the ROW-user, unless the City receives
confirmation that the ROW-user intends to use the facilities. Abandoned facilities are
deemed to be a nuisance. The City may exercise any remedies or rights it has at law
or in equity, including, but not limited to, (a) abating the nuisance, (b) taking
possession and ownership of the facility and restoring it to a useable function, or (c)
requiring the removal of the facility by the ROW-user.

(Ord. No. 1588, § 6, 01-28-08)

24-175. PERMIT REQUIREMENT.

a.

Except as otherwise provided, no ROW-user may excavate any right-of-way or
conduct any repair, construction, or reconstruction of facilities located within
the right-of-way without first having obtained the appropriate right-of-way

permit.

There are two exemptions to this provision:

1. Contractors working on the construction or reconstruction of public
improvements on behalf of the City.

2. ROW-users performing routine service operations which do not

require excavation in the right-of-way and do not disrupt traffic for
more than four (4) hours.
No person owning or occupying any land abutting on a public right-of-way
shall construct, maintain, or permit in or on the portion of the public right-of-
way to which such land is adjacent, any fixed structure, material or object
without having obtained the appropriate right-of-way permit.
A right-of-way permit is required for emergency situations. If due to an
emergency it is necessary for the ROW-user to immediately perform work in
the right-of-way, and it is impractical for the ROW-user to first get the
appropriate permit, the work may be performed, and the required permit shall
be obtained as soon as possible during the next City working day.
No permittee may excavate the right-of-way beyond the date or dates specified
in the right-of-way permit unless the permittee:

1. Makes a supplementary application for another right-of-way permit
before the expiration of the initial permit, and
2. A new right-of-way permit or permit extension is granted.

Right-of-way permits issued shall be conspicuously displayed by the permittee
at all times at the indicated work site and shall be available for inspection by
the Public Works Director, other City employees and the public.

Prior to the commencement of excavation, the permittee shall identify and
locate any buried facilities to be spray painted according to the Uniform Color
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Code required by the Kansas One Call.

At the discretion of the Public Works Director, the permittee may be required
to notify the occupants of all properties within two hundred feet (200°) of the
excavation prior to the commencement of such excavation. Door hangers shall
be sufficient to satisfy such notification requirement.

At the discretion of the Public Works Director, the permittee may be required
to notify the Merriam Police Department, Merriam Fire Department and
Johnson County Med-Act of the schedule and location of such excavation prior
to the commencement of such excavation.

All excavations by the permittee shall have a metal marker inserted into the
excavation of the restored pavement, which shall identify the ROW-user.
Before receiving a right-of-way permit, the applicant must show proof of any
necessary permit, license, certification, grant, registration, franchise agreement
or any other authorization required by any appropriate governmental entity,
including, but not limited to, the City, the FCC or the KCC.

Any ROW-user who is found to be working in the public right-of-way without
a permit will be directed to stop work until a permit is acquired and properly
posted at the work site. The only exception allowed is for emergency repair
work.

Any permittee found to be working without providing for required safety and
traffic control will be directed to stop work until the appropriate measures are
implemented in accordance with the current edition of the Manual on Uniform
Traffic Control Devices.

24-176. PERMIT APPLICATIONS.

Application for a right-of-way permit shall be submitted to the Public Works Director
by either the ROW-user or by the person who will do the work and/or excavation in
the right-of-way.

Right-of-way applications shall contain and be considered complete only upon receipt
of the following:

a.

1.
2.
3.

Compliance with verification of registration;

A completed permit application and required attachments;

Three (3) sets of scaled plans and specifications containing all necessary
information, including, but not limited to, the location and area of the
proposed project, maps, plats, diagrams and detailed drawings necessary to
show all existing topography, public utilities and other facilities at such
location and all proposed construction and facilities. Sufficient surveys shall
be made and plans drawn as required by the City Engineer or Public Works
Director for the improvement of the street. All elevations shown shall be on
U.S. Geological Survey datum. The work performed shall be governed by the
Standard Specifications for American Public Works Association (APWA),
State Road and Bridge Construction, State Highway Commission of Kansas
(current edition), except as otherwise specified herein and/or the project
specifications. One set of plans shall be signed and returned when the plans
are approved by the Public Works Director;

A traffic control plan;
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Payment of all money due to the City for permit fees and costs, for prior
excavation costs, for any loss, damage or expense suffered by the City
because of the applicant's prior excavations of the right-of-way or for any
emergency actions taken by the City, unless the payment of such money is in
dispute and timely appealed as provided hereafter.

(Ord. No. 1588, § 7, 01-28-08)

24-177. LIABILITY INSURANCE, PERFORMANCE AND MAINTENANCE BOND
REQUIREMENT.

a.

The permittee shall file with the City evidence of commercial general and
automobile liability insurance with an insurance company licensed to do
business in Kansas. The general liability limit will be not less than one million
dollars ($1,000,000) per occurrence and two million dollars ($2,000,000) in
aggregate. The automobile liability limit will not be less than one million
dollars ($1,000,000) combined single limit. The insurance will protect the City
from and against all claims by any person whatsoever for loss or damage from
personal injury, bodily injury, death, or property damage to the extent caused
or alleged to have been caused by the negligent acts or omissions of the
permittee. If the permittee is self-insured, it shall provide the City proof of
compliance regarding its ability to self-insure and proof of its ability to provide
coverage in the above amounts.

The permittee shall at all times during the term of the permit, and for two (2)
years thereafter, maintain a performance and maintenance bond in a form
approved by the City Attorney. The amount of the bond will be $2,000 or the
value of the restoration, whichever is greater, for a term consistent with the
term of the permit plus two (2) additional years, conditioned upon the
permittee's faithful performance of the provisions, terms and conditions
conferred by this Ordinance. Alternatively, if the permittee anticipates
requirements for multiple right-of-way permits, the permittee may choose to
meet the bond requirements for the above prescribed term as follows:

1. 10 permits or less/year: $15,000 annual bond
2. 25 permits or less/year: $30,000 annual bond
3. Unlimited permits/year: $50,000 annual bond

In the event the City shall exercise its right to revoke the permit as granted
herein, then the City shall be entitled to recover under the terms of said bond
the full amount of any loss occasioned.

A copy of the Liability Insurance Certificate and Performance and
Maintenance Bond must be on file with the City Clerk.

No performance and maintenance bond will be required for permits issued for
driveway placement, driveway replacement, residential street approach or
landscaping work such as irrigation systems and tree planting. No performance
and maintenance bond will be required of any governmental entity. No
performance and maintenance bond or liability insurance will be required of
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any residential property owner working in the right-of-way adjacent to his/her
residence, who does not utilize a contractor to perform the excavation.

24-178. RIGHT-OF-WAY PERMIT FEES AND COSTS.

a.

The right-of-way permit fee shall be recommended by the Public Works
Director and listed in the Schedule of Fees maintained in the City Clerk's
office.

The right-of-way permit fee may include a permit and inspection fee, and an
excavation fee.

Fees paid for a right-of-way permit, which is subsequently revoked by the
Public Works Director, are not refundable.

Except as provided for in an emergency situation, when a ROW-user is found
to have worked or is working in the right-of-way without having obtained a
permit, the fee for the permit will be double the amount had the ROW-user
obtained a permit prior to beginning work.

The City may also charge and collect any necessary repair and restoration
costs.

The right-of-way permit fee shall be waived where the ROW-user is required
to remove, relocate or adjust facilities located in the right-of-way as directed
by the City for a public improvement.

The right-of-way permit fee may be waived when reasonably required by the
City for reasons of public health, safety and welfare.

24-179. ISSUANCE OF PERMIT.

a.

If the Public Works Director determines that the applicant has satisfied the
requirements of this Ordinance, the Public Works Director shall issue a right--
of-way permit.

The Public Works Director may impose reasonable conditions upon the
issuance of a right-of-way permit and the performance of the permittee in order
to protect the public health, safety and welfare, to ensure the structural
integrity of the right-of-way, to protect the property and safety of other users of
the right-of-way, and to minimize the disruption and inconvenience to the
traveling public.

When a right-of-way permit is requested for purposes of installing additional
facilities and the performance and maintenance bond for additional facilities is
reasonably determined to be insufficient, the posting of an additional or larger
performance and maintenance bond for the additional facilities may be
required.

Issued permits are not transferable.

If work is being done for the ROW-user by another person, a subcontractor or
otherwise, the person doing the work and the ROW-user shall be liable and
responsible for all damages, obligations, and warranties herein described.
Individual right-of-way permits are limited to a maximum of 1,200 feet of
contiguous work length.

24-180. PERMITTED WORK.
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a. The permittee shall not make any cut, excavation or grading of right-of-way
other than excavations necessary for emergency repairs without first securing a
right-of-way permit.

b. The permittee shall not at any one time open or encumber more of the right-of-
way than shall be reasonably necessary to enable the permittee to complete the
project in the most expeditious manner.

C. The permittee shall, in the performance of any work required for the
installation, repair, maintenance, relocation and/or removal of any of its
facilities, limit all excavations to those excavations that are necessary for
efficient operation.

d. The permittee shall not permit such an excavation to remain open longer than
is necessary to complete the repair or installation.
e. The permittee shall notify the City no less than three (3) working days in

advance of any construction, reconstruction, repair, location or relocation of
facilities which would require any street closure or which reduces traffic flow
to less than two (2) lanes of moving traffic for more than four (4) hours.
Except in the event of an emergency as reasonably determined by the
permittee, no such closure shall take place without notice and prior
authorization from the City.

f. Non-emergency work on arterial and collector streets may not be accomplished
during the hours of 7:00 AM to 8:30 AM and 4:00 PM to 6:00 PM, in order to
minimize disruption of traffic flow.

g. All work performed in the right-of-way or which in any way impacts vehicular
or pedestrian traffic shall be properly signed, barricaded, and otherwise
protected at the permittee's expense. Such signage shall be in conformance
with the latest edition of the Manual on Uniform Traffic Control Devices,
unless otherwise agreed to by the City.

h. The permittee shall identify and locate any underground facilities in
conformance with the Kansas Underground Utility Damage Prevention Act
“Kansas One Call” system, and notice shall be provided directly to Water
District No. 1 and either to Kansas City Power and Light (KCPL) or to the
Public Works Department with respect to any municipal traffic signal and
street light systems, as appropriate.

I. The permittee shall be liable for any damages to underground facilities due to
excavation work prior to obtaining location of such facilities, or for any
damage to underground facilities that have been properly identified prior to
excavation. The permittee shall not make or attempt to make repairs,
relocation or replacement of damaged or disturbed underground facilities
without the approval of the owner of the facilities.

J. Whenever there is an excavation by the permittee, the permittee shall be
responsible for providing adequate traffic control to the surrounding area as
determined by Public Works Director of the City. The permittee shall perform
work on the right-of-way at such times that will allow the least interference
with the normal flow of traffic and the peace and quiet of the neighborhood. In
the event the excavation is not completed in a reasonable period of time, the
permittee may be liable for actual damages to the City for delay caused by the
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permittee pursuant to this Ordinance.

All facilities and other appurtenances laid, constructed and maintained by the
permittee shall be laid, constructed and maintained in accordance with
acceptable engineering practice and in full accord with any and all applicable
engineering codes adopted or approved by the parties and in accordance with
applicable statutes of the State of Kansas, as well as the rules and regulations
of the Kansas Corporation Commission or any other local, state or federal
agency having jurisdiction over the parties.

Following completion of permitted work for new construction, the permittee
shall keep, maintain and provide to the City accurate records and as-built
drawings, drawn to scale and certified to the City as accurately depicting the
location of all utility facilities constructed pursuant to the permit. When
available to the permittee and upon request by the Public Works Director,
maps and drawings provided will be submitted in AUTOCAD.DXF or
AUTOCAD.DWG automated formats. Such information shall be subject in all
respects and shall have the benefit of protection as set forth in the section
entitled “Mapping Requirements of Service Provider” contained herein.

The City may use the as-built records of the service provider's facilities in
connection with public improvements.

24-181. RIGHT-OF-WAY REPAIR AND RESTORATION.

a.

The work to be done under the right-of-way permit and the repair and
restoration of the right-of-way as required herein must be completed within the
dates as specified in the permit. However, in the event of circumstances
beyond the control of the permittee or when work was prohibited by
unseasonable or unreasonable conditions, the Public Works Director may
extend the date for completion of the project upon receipt of a supplementary
application for a permit extension.

All earth, materials, sidewalks, paving, crossing, utilities, public improvement
or improvements of any kind damaged or removed by the permittee shall be
fully repaired or replaced promptly by the permittee at its sole expense and the
reasonable satisfaction of the City. The Public Works Director has the
authority to inspect the repair or replacement of the damage, and if necessary,
to require the permittee to do the additional necessary work. Notice of the
unsatisfactory restoration and the deficiencies found will be provided to the
permittee and a reasonable time not to exceed fifteen days will be provided to
allow for the deficiencies to be corrected.

After any excavation, the permittee shall, at its expense, restore all portions of
the right-of-way to the same condition or better condition than it was prior to
the excavation thereof.

In addition to repairing its own street cuts, the permittee must restore any area
within five (5) feet of the new street cut that has previously been excavated,
including the paving and its aggregate foundations.

If the permittee fails to restore the right-of-way in the manner and to the
condition required by the Public Works Director, or fails to satisfactorily and
timely complete all restoration the City may, at its option, serve written notice
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upon the permittee and its surety that, unless within five (5) days after serving
of such notice, a satisfactory arrangement can be made for the proper
restoration of the right-of-way, the City shall immediately serve notice of
failure to comply upon the surety and the permittee, and the surety shall have
the right to take over and complete the work; provided, however, that if the
surety does not commence performance thereof within ten (10) days from the
date of notice, the City may take over the work and prosecute same to
completion, by contract or otherwise at the expense of the permittee, and the
permittee and its surety shall be liable to the City for any and all excess cost
assumed by the City by reason of such prosecution and completion.

The permittee responsible for the excavation who leaves any debris in the
right-of-way shall be responsible for providing safety protection in accordance
with the latest edition of the Manual on Uniform Traffic Control Devices and
any applicable federal or state requirement.

If an excavation cannot be back-filled immediately and left unattended, the
permittee shall securely and adequately cover the unfilled excavation. The
permittee has sole responsibility for maintaining proper barricades, safety
fencing and/or lights as required, from the time of the opening of the
excavation until the excavation is surfaced and opened for travel.

In restoring the right-of-way, the permittee guarantees its work and shall
maintain it for twenty-four (24) months following its completion. During the
twenty-four (24) months the permittee shall, upon notification from the Public
Works Director, correct all restoration work to the extent necessary, using any
method as required by the Public Works Director. Said work shall be
completed within a reasonable time, not to exceed thirty (30) calendar days, of
the receipt of notice from the Public Works (not including days during which
work cannot be done because of circumstances constituting force majeure or
days when work is prohibited as unseasonable or unreasonable). In the event
the permittee is required to perform new restoration pursuant to the foregoing
guarantee, the Public Works Director shall have the authority to extend the
guarantee period for such new restoration for up to an additional twenty-four
(24) months from the date of the new restoration, if the Public Works Director
determines any overt action by the permittee not to comply with the conditions
of the right-of-way permit and any restoration requirements.

The twenty-four (24) month guarantee period shall be applicable to failure of
the pavement surface as well as failure below the pavement surface.

Payment of an excavation fee shall not relieve the permittee of the obligation
to complete the necessary right-of-way restoration.

24-182. JOINT APPLICATIONS.

a.

b.

Applicants may apply jointly for permits to excavate the right-of-way at the
same time and place.

Applicants who apply jointly for a right-of-way permit may share in the
payment of the permit fee. Applicants must agree among themselves as to the
portion each shall pay.
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24-183. SUPPLEMENTARY APPLICATIONS.

a.

A right-of-way permit shall only be valid for the area of the right-of-way
specified within the permit. No permittee may cause any work to be done
outside the area specified in the permit, except as provided herein. Any
permittee who determines that an area greater than that which is specified in
the permit must be excavated must do the following prior to the
commencement of work in that greater area: (a) make application for a permit
extension and pay any additional fees required thereby; and (b) receive a new
right-of-way permit or permit extension.

A right-of-way permit shall be valid only for the dates specified in the permit.
No permittee may commence work before the permit start date or, except as
provided herein, may continue working after the end date. If a permittee does
not complete the work by the permit end date, the permittee must apply for and
receive a new right-of-way permit or a permit extension for additional time.
This supplementary application must be submitted to the City prior to the
permit end date.

24-184. OTHER OBLIGATIONS.

a.

Obtaining a right-of-way permit under this Ordinance shall not relieve the
permittee of its duty to obtain any necessary permit, license, certification,
grant, registration, franchise agreement or any other authorization required by
any appropriate governmental entity, including, but not limited to, the City, the
FCC or the KCC, and to pay any fees required by any other City, County,
State, or Federal rules, laws, or regulations. A permittee shall perform all work
in full accord with any and all applicable engineering codes adopted or
approved by the parties and in accordance with applicable statutes of the State
of Kansas, and the rules and regulations of the KCC or any other local, state or
federal agency having jurisdiction over the parties. A permittee shall perform
all work in conformance with all applicable codes and established rules and
regulations and shall be responsible for all work done in the right-of-way
pursuant to its permit, regardless by whom the work is done by.

Except in cases of an emergency or with approval of the Public Works
Director, no right-of-way work may be done when conditions are unreasonable
for such work.

A permittee shall not disrupt a right-of-way such that the natural free and clear
passage of water through the gutters or other waterways is interfered with.
Private vehicles may not be parked within or next to the permit area.

24-185. DENIAL OF PERMIT.

a.

The Public Works Director may deny a permit or prohibit the use or occupancy
of a specific portion of the right-of-way to protect the public health, safety and
welfare, to prevent interference with the safety and convenience of ordinary
travel over the right-of-way, or when necessary to protect the right-of-way and
its users. The Public Works Director, at his discretion, may consider all
relevant factors including but not limited to:

1. The extent to which the right-of-way space where the permit is sought
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is available;

2. The competing demands for the particular space in the right-of-way;

3. The availability of other locations in the right-of-way or in other right-
of-way for the facilities of the applicant;

4. The applicability of any ordinance or other regulations that affect
location of facilities in the right-of-way;

5. The degree of compliance of the applicant with the terms and

conditions of its franchise, this Ordinance, and other applicable
ordinances and regulations;

6. The degree of disruption to surrounding communities and businesses
that will result from the use of that part of the right-of-way;
7. The balancing of costs of disruption to the public and damage to the

right-of-way, against the benefits to that part of the public served by

the construction in the right-of-way;

Whether the applicant maintains a current registration with the City;

9. Whether the issuance of a right-of-way permit for the particular dates
and/or time requested would cause a conflict or interferes with an
exhibition, celebration, festival, or any other event. In exercising this
discretion, the Public Works Director shall be guided by the safety and
convenience of anticipated travel of the public over the right-of-way.

oo

b. Notwithstanding the above provisions, the Public Works Director may in his
discretion issue a right-of-way permit in any case where the permit is necessary
to:

1. Prevent substantial economic hardship to a user of the applicant's
service;

2. Allow such user to materially improve the service provided by the
applicant.

24-186. REVOCATION OF PERMIT.

a. Permittees hold right-of-way permits issued pursuant to this Ordinance as a
privilege and not as a right. The City reserves its right, as provided herein, to
revoke any right-of-way permit, without refund of the permit fee, in the event
of a substantial breach of the terms and conditions of any law or the right-of-
way permit. A substantial breach shall include, but not be limited to the

following:
1. The violation of any material provision of the right-of-way permit;
2. An evasion or attempt to evade any material provision of the right-of-

way permit, or the perpetration or attempt to perpetrate any fraud or
deceit upon the City or its citizens;

Any material misrepresentation of any fact in the permit application;
The failure to maintain the required bond or insurance;

The failure to complete the work in a timely manner;

The failure to correct a condition indicated on an order issued pursuant
to this Ordinance;

Repeated traffic control violations; or

Failure to repair facilities damaged in the right-of-way.

ook w
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If the Public Works Director determines that the permittee has committed a
substantial breach of any law or condition placed on the right-of-way permit,
the Public Works Director shall make a written demand upon the permittee to
remedy such violation. The demand shall state that the continued violation
may be cause for revocation of the permit, or legal action if applicable.
Further, a substantial breach, as stated above, will allow the Public Works
Director, at his discretion, to place additional or revised conditions on the
right-of-way permit, specifically related to the manner in which the breach is
cured by the permittee. Within five (5) calendar days of receiving notification
of the breach, permittee shall contact the Public Works Director with a plan,
acceptable to the Public Works Director, for correction of the breach.
Permittee's failure to contact the Public Works Director, permittee's failure to
submit an acceptable plan, or permittee's failure to reasonably implement the
approved plan shall be cause for immediate revocation of the right-of-way
permit.

If a right-of-way permit is revoked, the permittee shall also reimburse the City
for the City's reasonable costs, including administrative costs, restoration costs
and the costs of collection and reasonable attorney’s fees incurred in
connection with such revocation.

24-187. WORK REQUIREMENTS AND INSPECTIONS.

a.

Any excavation, back filling, repair and restoration, and all other work
performed in the right-of-way shall be done in conformance with the City's
Manual of Infrastructure Standards as promulgated by the Public Works
Director.

The permittee shall use flowable fill as backfill on any street cut. This
requirement may be waived or changed when appropriate in the discretion of
the Public Works Director. In such event, the Public Works Director may
require the permittee to employ a testing laboratory as approved by the Public
Works Director, which shall certify the proper back-filling on any street cut.
The permittee shall pay all costs associated with such testing.

The permittee shall notify the office of the Public Works Director upon
completion of the authorized work permit.

The permittee will notify the Public Works Director to schedule an inspection
at the start of back filling. Upon completion of all right-of-way restoration
activities, the permittee will schedule a closeout inspection.

When any corrective actions required have been completed and inspected to
the Public Works Director's satisfaction, the two (2) year maintenance period
will begin.

In addition to the required scheduled inspections, the Public Works Director
may choose to inspect the ongoing permitted work in the right-of-way at any
time to ensure that all requirements of the approved permit are being met by
the permittee.

At the time of any inspection, the Public Works Director may order the
immediate cessation of any work, which poses a serious threat to the life,
health, safety, or well being of the public. The Public Works Director may
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issue a stop work order and/or a citation to the permittee for any work, which
does not conform to the applicable standards, conditions, code or terms of the
permit. The stop work order or the citation shall state that failure to correct the
violation will be cause for revocation of the permit.

24-188. APPEALS PROCESS.

a.

Whenever a person shall deem themselves aggrieved by any decision or action
taken by the Public Works Director, the person may file an appeal to the
Governing Body within ten (10) calendar days of the date of notice of such
decision or action.

The persons shall be afforded a hearing on the matter before the Governing
Body within thirty (30) days of filing the appeal.

In cases of applicability or interpretation of the rules, the Governing Body may
revoke such decision or action taken by the Public Works Director.

In cases where compliance with such decision or action taken by the Public
Works Director would cause undue hardship, the Governing Body may extend
the time limit of such decision or action, or may grant exceptions to, or waive
requirements of, or grant a variance from the specific provisions of rules. The
Governing Body shall give due consideration to the purposes of the rules in
preserving public safety and convenience, integrity of public infrastructure,
and the operational safety and function of the public right-of-way.

Pending a decision of the Governing Body, the order of the Public Works
Director shall be stayed, unless the Public Works Director determines that such
action will pose a threat to public safety or the integrity of the public
infrastructure.

If a person still deems themselves aggrieved after the appeal to the Governing
Body, such person shall have thirty (30) days after the effective date of the
Governing Body’s final decision to institute an action in the District Court of
Johnson County, Kansas.

24-189. INDEMNIFICATION.

a.

A ROW-user shall indemnify and hold the City and its officers and employees
harmless against any and all claims, lawsuits, judgments, costs, liens, losses,
expenses, fees (including reasonable attorney fees and costs of defense),
proceedings, actions demands, causes of action, liability and suits of any kind
and nature, including personal or bodily injury (including death), property
damage or other harm for which recovery of damages is sought, to the extent
that it is found by a court of competent jurisdiction to be caused by the
negligence of the ROW-user, any agent, officer, director, or their respective
officers, agents, employees, directors or representatives, while installing
repairing or maintaining facilities in a public right-of-way. Nothing herein
shall be deemed to prevent the City, or any agent from participating in the
defense of any litigation by their own counsel at their own expense. Such
participation shall not under any circumstances relieve the ROW-user from its
duty to defend against liability or its duty to pay and judgment entered against
the City, or its agents.

24-38



MERRIAM CODE STREETS, SIDEWALKS AND PUBLIC PROPERTY

If a ROW-user and the City are found jointly liable by a court of competent
jurisdiction, liability shall be apportioned comparatively in accordance with the
laws of this state without, however, waiving any governmental immunity
available to the City under state of federal law. This section is solely for the
benefit of the City and ROW-user and does not create or grant any rights,
contractual or otherwise, to any other person or entity.

24-190. FORCE MAJEURE.

a.

Each and every provision hereof shall be subject to acts of God, fires, strikes,
riots, floods, war and other circumstances beyond the ROW-user's or the City's
control that have a direct or substantial impact upon the matters regulated by
said provisions.

24-191. FEDERAL, STATE AND CITY JURISDICTION.

a.

This Ordinance shall be construed in a manner consistent with all applicable
federal, state, and local laws. Notwithstanding any other provisions of this
Ordinance to the contrary, the construction, operation and maintenance of the
ROW-user's facilities shall be in accordance with all laws and regulations of
the United States, the state and any political subdivision thereof, or any
administrative agency thereof, having jurisdiction. In addition, the ROW-user
shall meet or exceed the most stringent technical standards set by regulatory
bodies, including the City, now or hereafter having jurisdiction. The ROW-
user's rights are subject to the police powers of the City to adopt and enforce
ordinances necessary to the health, safety, and welfare of the public. The
ROW-user shall comply with all applicable laws and ordinances enacted
pursuant to that power. Finally, failure of the ROW-user to comply with any
applicable law or regulation may result in a forfeiture of any permit,
registration or authorization granted in accordance with this Ordinance.

24-192. SEVERABILITY.

a.

If any section, subsection, sentence, clause, phrase, or portion of this
Ordinance is for any reason held invalid or unconstitutional by any court or
administrative agency of competent jurisdiction, such portion shall be deemed
a separate, distinct, and independent provision and such holding shall not affect
the validity of the remaining portions hereof.

24-193. CITY’S FAILURE TO ENFORCE.

a.

The City's failure to enforce or remedy any noncompliance of the terms and
conditions of this Ordinance or of any permit granted hereunder shall not
constitute a waiver of the City's rights nor a waiver of any person's obligation
as herein provided.

24-194. PENALTIES.

a.

Any person or entity violating any provision of this chapter is guilty of a public
offense, and upon conviction thereof shall be fined in a sum of not less than
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two hundred dollars ($200.00) nor more than five hundred dollars ($500.00).
Every day that this chapter is violated shall constitute a separate offense.

The violation of any provision of this Ordinance is hereby deemed to be
grounds for revocation of the permit and registration to operate with the City.
The City shall have the authority to maintain civil suits or actions in any court
of competent jurisdiction for the purpose of enforcing the provisions of this
Ordinance. In addition to any other remedies, the City Attorney may institute
injunction, mandamus or other appropriate action or proceeding to prevent
violation of this Ordinance.

24-195. RESERVATION OF RIGHTS.

a.

In addition to any rights specifically reserved to the City by this Ordinance, the
City reserves unto itself every right and power which is required to be reserved
by a provision of any ordinance under any registration, permit or other
authorization granted under this Ordinance. The City shall have the right to
waive any provision of this Ordinance or any registration, permit or other
authorization granted thereunder, except those required by federal or state law,
if the City determines as follows: (a) that it is in the public interest to do so;
and (b) that the enforcement of such provision will impose an undue hardship
on the person. To be effective, such waiver shall be evidenced by a statement
in writing signed by a duly authorized representative of the City. Further, the
City hereby reserves to itself the right to intervene in any suit, action or
proceeding involving the provisions herein.

Notwithstanding anything to the contrary set forth herein, the provisions of this
Ordinance shall not infringe upon the rights of any person pursuant to any
applicable state or federal statutes, including, but not limited to the right to
occupy the right-of-way.

24-196. REPEAL OF OTHER ORDINANCES.

a.

All other ordinances and resolutions or parts thereof inconsistent or in conflict
with the terms hereof shall be canceled, annulled, repealed, and set aside;
provided, that this Ordinance shall not take effect or become in force until the
requirements for adopting an ordinance as set forth in the City of Merriam
Municipal Code have occurred. (Ord. No. 1472, 82, 07-26-04).
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